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WILLIAM PINKNEY.? 


Tirty-rwo years have elapsed since the death of Mr. 
Pinkney. Hitherto no memorial at all worthy of the 
prominent part he bore as a lawyer, diplomatist and states- 
man, in the concluding years of the last and in the first 
quarter of the present century, has been presented to the 
world. He has lived in the mere echoes of his fame. 
Occasionally a congressional discussion upon slavery and 
State sovereignty revives the memory of the anxious days 
of 1820, and Pinkney’s political sagacity, admitted then 
by all, and his eloquence, the theme of every contemporary 
tongue, are recalled as matters of history. ‘Those ac- 
quainted with Story’s life, must also have been struck 
with the admiration which that distinguished judge evinced 
and expressed for his legal skill and oratorical abilities. § 
But those who were most acquainted with Pinkney, and 
best knew, as opponents at the bar, or as rivals in the 
ounate, his intellectual seengm®, his peteas attainments 


1'The Life of William Pinkney, by his PRA the Rev. W liam 
Pinkney, D. D. ** Tanta vis animi, tantus impetus, tantus dolor, oculis, 
vultu, gestu, digito denique isto tuo, significari solet: tantum est flumen 
gravissimorum optimorumque verborum, tam integre# sententia, tam vere, 
tam nove, tam sine pigmentis fucoque puerili, ut mihi non solum tu in- 
cendere judicem, sed ipse ardere, videaris.’"--Cicrro pe Oravors. ** His 
opinions had almost acquired the authority of judicial decisions. *.- Ron. 
Gooptoe Harper. New York: D. Appleton & Co., 200 Broadway. 
1853. 1 vol. 8vo. pp. 407. 
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as a lawyer, and his brilliant exertions as a patriot and 
statesman, have, with only one or two exceptions, passed 
away. Not to mention Washington, Jefferson and Madi- 
son, his early patrons and friends, Marshall, Rufus King, 
Wirt, Story, Emmett, Randolph, and Clay, his associates 
and competitors in later life, have all gone. 

We hail then the work before us as one which will do 
something to rescue from a merely traditional reputation, 
an eminent and upright man. The book is written in an 
ornate, and sometimes ambitious, but yet in a singularly 
clear and flowing style. ‘The matter is good, and well 
chosen, and is put forth in an interesting and entertaining 
manner. If we make any objection, it is that several parts 
assume too much the character of special pleading. The 
biographer, laying much stress upon hasty animadversions 
contained in chance letters written by Pinkney’s great rival, 
Wirt, upon his professional conduct and merits, labors with 
perhaps undue warmth to repel them. He has, moreover, 
sometimes thought it worth while to go back into the 
politics of Jefferson’s day to touch upon general charges, 
which, as they are always made against prominent poli- 
ticians in times of great political strife, so might be suffered 
to die with the rancor which prompted them. Neverthe- 
less, the effect of the whole is to present a good picture 
of the scenes in which Pinkney moved, and if the rela- 
tionship of the biographer gives his work the air too much 
of a panegyric, broken often by sensitive rebukes of for- 
gotten reproaches, we yet accept the whole as a praise wor- 
thy tribute to a great man. It is to be lamented that the 
materials, especially those concerning the earlier part of 
his career, are so scanty. His early schooling and first 
struggles at the bar, decidedly not the least interesting part 
of a lawyer’s life, have but little light thrown upon them. 
In the matter of dates there is much looseness, excusable 
in a degree perhaps by reason of the length of time that 
has elapsed since the subject of the memoir passed off the 
stage. 

Wii Pinkney was born on the 17th March, 1764, at 
Annapolis, in the State of Maryland, which city of his 
birth he always regarded with tenacious love. He received 
a good academic education, but never entered college. The 
deficiences of his classical education he labored assiduously 
to supply, and whilst a representative of his country at the 
court of St. James, he put himself for that purpose under 
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a private tutor. He was admitted to the bar of Harford 
County, 1786, and two years afterwards began his political 
career, having been elected in April, 1788, a delegate to 
the Convention of the State of Maryland, which adopted 
the Constitution of the United States. Ii October of the 
same year, he was chosen a member of the House of Dele- 
gates. While here, he twice, on the floor of the House, in 
speeches which justified the predictions of future eminence, 
spoke against the law which would deny to the holder of 
slaves the right of manumission. He married, in 1789, 
Miss Ann Maria, the sister of Commodore Rodgers, and left 
at his death ten children, the fruit of this union. 

In 1790 he was elected a member of Congress. His 
election was contested, but after a most powerful argument 
in his own behalf, was confirmed. He however subse- 
quently declined the honor, for reasons of a prudential and 
private nature. Of the thirty-six years between his admis- 
sion to the bar and his death, sixteen were consumed in 
employments abroad, and a considerable portion of the 
remainder was occupied by official duties, so that his legal 
reputation was achieved under many interruptions. 

From the pages of this memoir it is easy to discover the 
real character of Mr. Pinkney. He was a hard, earnest, 
self-willed, not to say overbearing lawyer. Proud, and 
justly so, of his large attainments, he was nevertheless 
nervously alive to criticism, and impatient if his merits 
were not instantly acknowledged. In his contests with 
his brethren at the bar, he was dogmatic and obstinate. 
This may in a measure account for the lack of harmony 
exhibited between Wirt and himself. The former, con- 
scious of power, and jealous of fame, could not well brook 
the almost hostile rivalry, coupled with the arrogant as- 
sumption, of his ihdefatigable opponent. He was a man 
of great logical powers; his knowledge of law was thor- 
ough. He detested superficiality, and never hesitated to 
expose a false and spurious pretence to learning. At the 
same time he was fond of circuitous and pedantic ways of 
exhibiting hisown. Many curious stratagems are told by 
contemporaries, by which he would bring in the most out 
of the way and recondite learning, and in a careless way 
demand criticism to those special points, he having pre- 
viously taken good care to fortify himself with labored 
exactness, Every inch of his fame was won by giant and 
to some it might seem superhuman labor. He ‘possessed 
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two rare qualities, rare at least in their combination, the 
power of concentration, and the power of amplification. 
He particularly excelled in the statement of acause. Judge 
Story says of him, that his very statement was an argu- 
ment. . 

The bar being thus his own chosen and favorite arena, 
in comparison with which all but extraordinary legislation 
was of no regard in his eyes, we find him devoting himsetf 
with untiring diligence to legal studies. Even in London, 
while minister plenipotentiary of the United States, he 
was a hard student, and in his letters he constantly ex- 
presses himself eager to return to Maryland to the practice 
of his legitimate profession. August 27, 1800, he writes, 
(p. 38) — “It is not of small importance to me that I shall 
go back to the bar cured of every propensity that could 
divert me from business — stronger than when I left it — 
and, [ trust, somewhat wiser. In regard to legal know- 
ledge, [ shall not be worse than if I had continued ; I have 
been a regular and industrious student for the last two 
years, and I believe myself to be a much better lawyer 
than when [ arrived in England.” And on page 37 —“A 
few years of professional labor will bring me into the 
sear and yellow leaf of life ; and if I do not begin speedily, 
I shall begin too late. ‘To commence the world at forty 
is indeed dreadful ; but [am used to adverse fortune, and 
know how to struggle with it; my consolations cannot 
easily desert me — the consciousness of honorable views, 
and the cheering hope that Providence will yet enable me 
to pass my age in peace.” His proud self-confidence, ever 
a couspicuous trait in his character, appears in the follow- 
ing — “I am no office-hunter. Without professing to shun 


‘public employment when it seeks me. I can truly say that 


I disdain to seek it. My reliance, both for character and 


_ fortune, is, under Providence, on my profession, to which I 


shall immediately return, and in the practice of which I do 
not fear to silence those insinuators. What I am must 
soon be seen and known. The bar is not a place to ac- 
quire or preserve a false or fraudulent reputation for talents; 
and I feel, what is I hope no more than a just and honora- 
ble confidence, in which I may indulge without vanity, 
that on that theatre I shall be able to make my depreciators 
acknowledge that they have undervalued me.” 

The following is a good specimen of his epistolary style, 
written from London, Sept. 23, 1809. 
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** My anxiety to return does not diminish. On the contrary, it grows 
upon me, and I find it necessary to wrestle with it. You know that 1 
have as many and as strong inducements to be contented here as hy 
American could have; but England is not Maryland ; and foreign fiends 
however great, or numerous, or kind, cannot interest us like those of our 
native land, — the companions of our early days, the witnesses and com- 
petitors of our first struggles | in life, and the indulgent partakers of our 
sorrows and our joys! I trust that I have as little disposition as any man 
to repine at my lot, and I know that | endeavored to form my mind to a 
devout and reverential submission to the will of God. Yet I cannot con- 
ceal from myself that every day adds something to my cares, and nothing 
to my happiness; that 1 am growing old among strangers ; and that my 
heart, naturally warm and open, becomes cold by discipline, contracted by 
duty, and sluggish from want of exercise. These may be called imagi- 
nary ills; but there is another, wl ich all the world will admit to be sub- 
stantial —I speak to you in confidence -- my salary is found by experience 
to be far short of the actual necessities of my situation. It was fixed at 
iis present rate many years ago, when the style of living and the prices of 
articles would not bear a comparison with those of the present time. I 
have no right to complain, however; and, therefore, | write this for your 
own perusal merely.”’  p. 57. 

Mr. Pinkney was engaged in important diplomatic duties. 
He was a Commissioner to Ingland under Jay’s treaty, 
from 1796 to 1804; Minister to England from LS06 to 
1811; and in 1816 was appointed Minister Plenipotentiary 
to the court of Russia, and special minister to that of 

Tv . ° ) ) ry. 2 . ’ 
Naples, whence he returned in 1818. This post in Eng- 
land being just before the last war, was one of no ordinary 
delicacy, and he acquitted himself well. His solicitude 
was of course often aroused by the encroachments of Eng- 
land, and his letters to Canning and Lord Wellesley in 
remonstrance were able and cogent. ‘There was in hima 
fine combination of urbanity and firmness, courtesy and 
independence, a patient spirit of endurance — for that was 
enjoined by his government —-and a keen instinctive re- 
puguance to what was wrong. He was a profound admirer 
and consistent supporter of the embargo and non-inter- 
course act. The letters furnished in this volume give 
abundant illustration of his diplomatic career, and clearly 
indicate his merits in that field. 

Mr. Pinkney’s course in Congress was brief, but it was 
during the epoch of the Missouri compromise ; and within 
a month from his entrance into the senate he signalized 
himself in reply to the veteran Rufus King, of New York. 
The scene is thus described by his biographer. 

‘* The talent, the taste, and beauty of the land were there. Crowd 
upon crowd thronged the galleries. Every nook and corner of the large 
capacious hall was filled almost to suffocation. Hundreds went away 
disappointed, unable to catch a glimpse of the orator, or a tone of his 
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powerful and melodious voice. All business was suspended in the Lower 
House, for the representatives from all parts of the Union participated to 
the full in the common desire to witness this conflict of mind with mind. 
The whole country was alive. The public peace and safety had been 
seriously threatened. Mr. King’s dark and dismal picturings had no 
tendency to allay the popular apprehension, or quiet the public agitation. 
Some hoped — others feared. All partook more or less of the intense 
anxiety. Pinkney arose. The very novelty of the scene, and the sight 
of a new antagonist upon a field of such thrilling issues, where all his 
long-cherished principles of constitutional interpretation so thoroughly 
coincided with the position he occupied, only tended to give greater impe- 
tus and wider scope to the workings of his giant intellect. It was in 
opposition that Mr. Pinkney exhibited to most advantage his wondrous 
ower. Not far from the spot where Webster subsequently encountered 
[ayne, he stood. There was unusual fire in his fine blue eye, and exult- 
ing hope. Strong in the confidence he reposed in the views he enter- 
tained of the constitution, he was not less strong in his reliance ‘ upon the 
unsophisticated good sense of the American people.’ Taking up that 
glorious charter of our liberties, and following Mr. King step by step in 
argument and illustration, he poured forth the treasures of his mind with 
a keenness of analysis, and a copiousness and concentration of reasoning, 
that annihilated at once and for ever the position of his opponent. This 
speech more than sustained the reputation of the orator, and gratified to 
the full the highest expectations of the audience. It was a surprising 
combination of eloquence and argument, beauty and strength, amplitude 
and condensation. Although a close and severe logical discussion, it 
riveted attention, and called forth as extraordinary panegyric as was ever 
vouchsafed to any other parliamentary effort. ‘That speech is a sort of 
beacon light, by which men may make the most extraordinary develop- 
ments of oratorical power and ability of argument. One of ghe most 
significant proofs of its power, was the fact that Rufus King never an- 
swered it. I have been told, upon what I think good authority, that Mr. 
King himself, with a magnanimity worthy of all praise, took occasion to 
say, that during the time Mr. Pinkney was speaking he could not shake 
off the impression that he must be wrong.’’  p. 289. 


We extract the following glowing passage from that 
speech. 


** Slavery, we are told in many a pamphlet, memorial, and speech, with 
which the press has lately groaned, is a foul blot upon our otherwise im- 
maculate reputation, Let this be conceded— yet you are no nearer than 
before to the conclusion, that you possess power which may deal with other 
subjects as effectually as with this. Slavery, we are further told, with 
some pomp of metaphor, is a canker at the root of all that is excellent ia 
this republican empire, a pestilent disease that is snatching the youthful 
bloom from its cheek, prostrating its honor and withering its strength. Be 
it so— yet if you have power to medicine to it in the way proposed, and 
in virtue of the diploma which you claim, you have also power in the 
distribution of your political alexipharmies to present the deadliest drugs 
to every territory that would become a State, and bid it drink, or remain a 
colony for ever. Slavery, we are also told, is now ‘ rolling onward with 
a rapid tide towards the boundless regions of the West,’ threatening to 
doom them to sterility and sorrow, unless some potent voice can say to 
it — Thus far shalt thou go, and no farther. Slavery engenders pride 
and indolence in him who commands, and inflicts intellectual and moral 
degradation on him who serves. Slavery, in fine, is unchristian and 
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abominable. Sir, I shall not stop to deny that slavery is all this, and 
more; but I shall not think myself the less authorized to deny that it is for 
you to stay the course of this dark torrent, by opposing to it a mound 
raised up by the labors of this portentous discretion on the domain of 
others —a mound which you cannot erect but through the instrumentality 
of a trespass of no ordinary kind — not the comparatively innocent tres- 
pass that beats down a few blades of grass, which the first kind sun or 
the next refreshing shower may cause to spring again, but that which 
levels with the ground the lordliest trees of the forest, and claims im- 
mortality for the destruction which it inthiets. 

‘*T shall not, I am sure, be told that I exaggerate this power. It has 
been admitted here, and elsewhere, that Ido not. But | want no such 
concession. It is manifest, that as a discretionary power it Is every thing 
or nothing — that its head is in the clouds, or that it is a mere figment of 
enthusiastic speculation — that it has no existence, or that it is an alarm- 
ing vortex ready to swallow up all such portions of the sovereignty of an 
infant State, as you may think fit to cast into it as preparatory to the intro- 
duction into the Union of the miserable residue. No man can contradict 
me when [ say, that if you have this power, you may squeeze down a 
new-born sovereign State to the size of a pigmy, and then taking it be- 
tween finger and thumb, stick it into some niche of the Union, and sull 
continue by way of mockery to eall it @ State in the sense of the Consti- 
tution. You may waste it toa shadow, and then introduce it into the 
society of flesh and blood, an object of seorn and derision, You may 
sweat and reduce it to a thing of skin and bone, and then place the 
ominous skeleton beside the ruddy and healthful members of the Union, 
that it may have leisure to mourn the lamentable difference between itself 
and its companions, to brood over its disastrous promotion, and to seek in 
justifiable discontent, an opportunity for separation, and insurrection, and 
rebellion. What may you not do by dexterity and perseverance with this 
terrific power? You may give to a new State, in the form of terms 
which it cannot refuse, (as I shall show you hereafter.) a statute book of 
a thousand volumes — providing not for ordinary cases only, but even for 
possibilities ; you may lay the yoke, no matier whether light or heavy, 
upon the necks of the latest posterity ; you may send this searching 
power into every hamlet for centuries to come, by laws enacted in the 
spirit of propheey, ard regulating all these dear relations of domestic 
concern, Which belong to local legislation, and which even local legislation 
touches with a delicate and sparing hand. ‘This is the first inroad. But 
will it be the last?) This provision is but a pioneer for others of a more 
cesolating aspect. It is the fatal bridge of which Milton speaks, and 
when once firmly built, what shal! hinder you to pass it when you please, 
for the purpose of plundering power afier power at the expense of new 
States, as you will still continue to eall them, and raising up prospective 
codes, irrevocable and immortal, which shall leave to those States the 
empty shadows of domestic sovereiguiy, and convert them into petty 
pageants, in themselves contemptible, but rendered infinitely more so by 
the contrast of their humble faculties with the proud and admitted preten- 
sions of those who, having doomed them to the inferiority of vassals, have 
condescended to take them into their society and under their protection!’ 
pp. 300-303. 


We cannot wonder at the enthusiasm he immediately 
excited. But this was not destined to cheer him long. 


“On the night of the 17th February, 1822, he sat up very late, amus- 
ing himself with the perusal of The Pirate ; and poured forth into the 
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ear of private friendship his beautiful strictures upon the characters in- 
troduced. His mind was powerfully excited. I remember to have heard 
a gentleman, who sat with him for a short time during that eventful even- 
ing, say that he playfully exhibited the most astonishing feat of a power- 
ful and retentive memory he had ever witnessed. That night he was 
struck down by disease. Ile lingered on until the night of the 25th, in 
severe bodily suffering, wandering at times, and then again in the full 
possession of his powers, when he breathed his last.’’ p. 76. 

We commend this volume to the lawyer, and the histori- 
eal and political student, as one which will abundantly 
reward perusal. We regret that the materials of the biog- 
rapher were not more ample. But at this distance of time 
the wonder perhaps should be, that so much has been pre- 
served. Nor can we omit calling attention to the beauti- 
ful mechanical execution of the work, which does honor 
even to the eminent publishers from whose press the 


volume has issued. 


Riecent Amevitan Decisions. 


Supreme Court of Vermont, Orange County, March 
Term, 1853. 

Strate or Vermont v. Boston, Concorp & Monrrear Rattroap, 
Quo Warranto — The right of a Corporation chartered in ene State to 
hold lands in another State, discussed and granted. 

Tus is an information, filed by the State’s Attorney 
for the County of Orange, praying for a writ of quo 
warranto against the defendants, who are a railroad corpo- 
ration just going into operation in the State of New Hamp- 
shire. ‘The facts in the case will sufliciently appear in the 
opinion of the Court, which was delivered by 

Reprievp, Ch. J.-— This case has been argued, to some 
extent, upon both sides, upon the ground of an analogy, 
or supposed analogy, between the case of land owned by a 
foreign railroad corporation, and that of lands held by 
aliens. 

I. As a preliminary proposition we may safely assume, 
we think, that the escheating of the lands of aliens to the 
State sovereiguty, would be the very last remedy to which 
they would desire to resort, and that such a resort would 
ouly be made to avert some serious impending public ca- 
lamity. Our titles are all allodial, in fact, if not in form, 
being a pure and absolute fee simple, and thus transferring 
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an absolute title, which is impossible in England. ‘The 
escheat of estates to the sovereign, in consequence of a 
conveyance to an alien, is a result of purely feudal charac- 
ter. It was so held, because an alien, owing a foreign 
allegiance, was regarded as incapable of performing the 
feudal military services to the king as lord paramount of 
all the land in the realm. Hence the conveyance having 
carried the title out of the former proprietor, and the 
grantee being incapable of taking the estate, it was held 
to vest in the king, absolutely, at the death of the first 
grantee, as an alien could have no heirs to be invested with 
his bare possession, which was all the estate which ever 
existed in him; and which was always liable to be di- 
vested, at any moment, upon oflice found, as it was termed. 
Now none of these reasons exist in this country. There 
is no express prohibition in the constitution of this State 
against aliens holding real estate. But it has been sup- 
posed by some that there is such an implied prohibition 
contained in the thirty-ninth section, in these words — 
* Every person of good character, who comes to settle in 
this State, having first taken an oath or aflirmation of 
allegiance to the same, may purchase, or by other just 
means acquire, hold, and transfer land,” &e. 

The most, then, which could be claimed in favor of the 
right to declare the lands of such as are, in the strictest 
sense, aliens, escheated to the State, is that such a general 
implied prohibition against aliens holding real estate does 
exist in the State constitution. There is no provision in 
the constitution, or the laws of the State, for declaring the 
forfeiture, or taking the escheat of such estates, and con- 
fessedly no such attempt has ever been made in the State, 
notwithstanding the acknowledged fact, that a large num- 
ber of aliens constantly hold large quantities of land in the 
State. The most then which could be made out in behalf 
of such a proceeding, on the most favorable view, is, that 
it is strictissimt juris, a possible right of the sovereignty, 
but one which has always remained dormant, notwith- 
standing frequent occasions for its legitimate exercise. 

Il. In the next place,.it seems to me that the right to 
interfere with aliens holding real estate, in this country, 
strictly and appropriately belongs to the National, and not 
to the State sovereignty. It goes upon the basis of some 
defect in allegiance, and allegiance is a matter pertaining 
altogether to the national sovereignty. They have the 
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exclusive control of all relations between this country and 
foreign nations, or their citizens. And the States are ex- 
pressly prohibited, in the United States’ Constitution, from 
attempting any stipulations, treaties or compacts, upon the 
subject. And the national government have already as- 
sumed to enter into stipulations with some European nations 
upon this particular subject. In the consular treaty lately 
concluded between France and the United States, it is by 
the 7th article stipulated, that in all the States of the Union, 
whose laws permit, Frenchmen shall enjoy the right of 
possessing personal and real estate by the same title and 
in the same manner as citizens of the United States. And 
the President engages to recommend to such States as do 
not permit aliens to hold real estate, to pass such laws as 
may confer the right. This shows in what light the na- 
tional sovereignty is disposed to regard this matter. Indeed, 
after proclaiming ourselves the asylum of the oppressed, 

and the home of the homeless and the desolate, it would 
have certainly an ugly sound to declare aliens incapable of 
acquiring and holding real estate in time of peace, they 
approving themselves peaceable and quiet dwellers upon 
our shores. Indeed, I conjecture it would be found in fact 
altogether impracticable to exercise any such power in 
these States, at the mere option of the State sovereignty, as 
is done in England, by what they denominate an inquest of 
office. That is the appropriate remedy for divesting aliens 
of real estate by way of escheat. It is a proceeding set 
on foot by the law ollicers of the crown, to try either the 
title or right of possession, or the extent of the limits of 
land claimed by the crown. It seems originally to have 
been an ex parte proceeding, for the purpose of investing 
the king with the land, and then the subject was put to 
his petition, or monstraas de droit, as it was termed. But 
now, by statutes of 34 Ed. IIL, ch. 14; 36 Ed. ILL, ch. 13; 

and 2&3 Ed. VL, ch. 8; it is provided that the claimant 
may traverse the inquest, and thus have the right deter- 
mined at once by the jury. And as this proceeding is in 
the nature of criminal procedure, and by consequence, in 
this State the jury must be regarded as having to some 
extent the right to determine the applicability of such a 
common law proceeding to our situation and circumstances, 
it must, I think, be regarded as questionable how fat any 
such procedure could ever be enforced for the mere purpose 
of escheating to the State the lands of a quiet resident or 
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non-resident alien, in time of profound peace, when no dan- 
ger was apparent, imminent, or even re motely threatened. 

III. Finally, it is not even suggested in argument that 
these corporators are absolutely ‘aliens, owing a natural 
foreign allegiance. And if they be, as is most probable, 
citizens of the United States, and thus entitled to all the 
privileges of citizens of this State, it would be a very re- 
markable proceeding to escheat their lands to the State 
because they claimed to hold the fee in the name of their 
incorporation in the State of New Hampshire. It should 
certainly require a decided case of abuse of their legiti- 
mate powers to justify such a proceeding. 

IV. But it seems to the court, that this whole subject of 
the right of aliens to hold land in this State, has but a re- 
mote analogy to the usurpations which it is claimed this 
foreign corporation has perpetrated upon the sovereignty of 
the State. ‘The right of this court to issue the writ a 
warranto, is recognised, in general terms, by our statutes 
The occasions are left to be determined by the common 
law rules. And, by those rules, it is apparent the writ is 
the appropriate mode in which to try any alleged usurpa- 
tion of oflices, or franchises, inconsistent with the State 
sovereignty. And that seems to be the purpose of this 
proceeding. 

The allegations in the information are not, that certain 
persons, without being incorporated, usurp and claim to 
exercise corporate functions, which is no doubt good 
ground for filing such information : ; but, “that there is 
existing and doing business, in the State of New Hamp- 
shire, a corporation, established, constituted and chartered 
by the laws of said State, by the name,” &c., “and that 
said corporation, without any grant from this State, erected 
a railroad bridge across Connecticut River, extending its 
stone abutments into Newbury, in this State, about ten 
rods, and ever since have occupied and used the same, and 
claim the right and franchise of so doing.” It is further 
claimed and charged, that this New Hampshire railroad 
has purchased, in this State, two pieces of land, between 
the Connecticut River and the Passumpsic railroad, and the 
fee of another piece, across which the Passumpsic railroad 
have already laid their branch road, to Connecticut River. 
And the gravamen of the charge seems to be, “'Mhat the 
Boston, Concord and Montreal Railroad claim to hold said 
land in fee simple, as the absolute owners thereof; which 








aa 
| 


372 Recent American Decisions. 


rights of taking, holding, possessing and enjoying the said 
land, and railroad bridge, is a usurpation upon the State of 
Vermont.” 

This case having gone to proof, it appears that the Boston, 
Concord and Montreal Railroad, a corporation extending by 
its charter to the line of this State at Wells River, (and two 
Vermont railroads, by express statute of the State having 
permission to unite with that road, or any other N. Hamp- 
shire road at this point,) have erected a railroad bridge across 
Connecticut River, and purchased some fifteen acres of 
land adjoining the terminus of their road at the line of this 
State, which land will be convenient for the use of the 
company in doing business at the line of the State if they 
should not unite with any Vermont road, and almost indis- 
pensable if they do so unite. There is no evidence: that 
this corporation have run their cars into this State, or that 
they purpose so to do, unless they effect an arrangement 
for a junction with one or more of the Vermont roads ; but 
there is every reason to believe they have no such pur- 
pose. 

By their charter, it is admitted, this corporation have 
permission to hold real estate, for the accommodation of 
their business, greatly exceeding what they now hold. 
The question then is, whether the having purchased and 
taken a conveyance of this land, in this State, is to be 
regarded as any usurpation upon the sovereignty of the 
State? And it seems to us very obvious, they have com- 
mitted no such usurpation, that they have assumed no 
franchises which are strictly of a prerogative character. 
By that I mean, such acts as neither natural or artificial 
persons can exercise without special grant of the legisla- 
ture. All the functions of a corporation are in one sense 
franchises. 'The right to hold property in the corporate 
name, to sue and be sued in that capacity, to have and use 
a corporate seal, and by that to contract — and some others, 
perhaps, are franchises, which constitute the very definition 
of a corporation. And whenever and wherever the corpo- 
ration is recognised, for any purpose, the existence and 
exercise of these franchises must also be recognised. But 
the right to build and run a railroad, and take tolls, or 
fare, is a franchise of the prerogative character which no 
person can legally exercise, without some special grant 
of the legislature. And we should not, of course, be ex- 
pected to suffer a foreign railroad to usurp the exercise of 
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any franchises of this character. This distinction exists 
in regard to some other classes of corporations. It is only 
the issuing of notes to be the representative of specie, and 
to form a portion of the currency, and the other local ope- 
rations of banking —- making discounts, and receiving de- 
posits, and the like — which are of a prerogative character. 
But there are many other franchises of foreign banks, and 
other business corporations, of which it is of daily occur- 
rence to allow the exercise in every State in the Union. 
They are allowed to sue and collect their debts, to levy 
their executions upon land, and take land in payment of 
debts, when mortgaged, or otherwise. And of all this no 
doubt is entertained. Mr. Justice McKinley was the only 
judge who ever bad the boldness to hold the contrary, and 
his decision was speedily reversed by the Sipreme Court. 
This point is expressly decided in the Stite of New 
Hampshire in the case of Lumbard v. Aldrich, (8 N. H. 
Rep. 31,) where it is held that “A corporation, created by 
the laws of another State, has power to take and hold lands 
in this State.” Parker, J., says— “If they may-_sue, they 
may satisfy their judgment, by levy upon land, and of 
course hold the land, and convey it. And if they can do 
this, they may take title, by deed, in satisfaction of a cebt, 
by agreement, or upon any other consideration.” The 
same point is decided in The Silver Lake Bank v. North, 
(4 Johns. Ch. R. 370,) and in most of the American States. 
Our own Reports are filled with cases in favor of, and 
against, foreign corporations. Day v. The Essex County 
Bank, (13 Vt. Rep. 97); Grafton Bank v. Doe, (19 Tb. 
463); Claremont Bank v. Wood, (10 Ib. 582); North 
Bank v. Wood, (10 Ib. 194), — occur to me, at the me- 
ment, and there are doubtless twenty other cases of the 
kind. All the chartered bridg: companies across Connecti- 
cut River are of course incorporations, in most cases the 
charters having been granted ‘by the legislature of New 
Hampshire ; and it was shown to us, in the trial of this 
cause, that in very few instances has any grant been 
obtained from this State. But these bridges, like the 
railroad bridge in question, must rest, at their western 
termini, upon the soil of this Staie. And all this has been 
acquiesced in for fifty years and more. This will not in- 
ceed settle the rights of this railroad corporation, by pre- 
scription, as their own existence is of a mere recent date. 
But it goes very far, in my apprehension, towards settling 
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the law of the State in regard to road and bridge corpora- 
tions in the States conterminous with this State ; and 
especially when corporations have been created in this 
State with express permission to unite with this railroad, 
or any other New Hampshire road at this point, should I 
regard it as decisive of the right of the New Hampshire 
corporation to build their road to the very line of the State, 
if they could obtain the land for that purpose without co- 
ercive measures. They could not perhaps compel the land 
ow ers to yield them the right of way, or even space to 
sustain the western abutment of their bridge, without a 
grant from the legislature cf the prerogative power to 
exercise the right of eminent domain over lands in this 
State. 

But having obtained the permission of the land owners, 
I should not regard the bringing of their road to the very 
limits of that State, under the circumstances, as any in- 
fringement of the sovereignty of this State, or as any 
exercise of a prerogative franchise. It is the settled law 
of England, in :egard to aliens even, that if they purchase 
land by royal license, they may hold it. And in the pres- 
ent case we could scarcely regard the permission given the 
Vermont roads by their acts of incorporation, or acts 
amendatory of such acts, to unite with this or any other 
New Hampshire roads at the line of the State at this point, 
as any thing less than an implied permission to the New 
Hampshire roads to build their superstructure to the very 
line of the State. And as this line, at this point, is the 
“ westernmost bank of the Connecticut River,” the bridge 
must, of course, in order to bring the rails to the line of the 
State, rest more or less upon Vermont soil. Allowing them 
then no prerogative right. to eminent domain in the soil, we 
cannot regard the long practice of bridge companies across 
the Connecticut River, the actual license of the legisla- 
ture, and the reason of the case, as justifying any inter- 
ference with their quiet possession of the land, for the pur- 

ses of erecting a bridge, by permission of the owners of 
the fee of the land, or by means of obtaining the fee in 
themselves. 

The obtaining the fee of some fifteen acres of land in 
the vicinity of the abutment of this bridge, by the re- 
spondents, would doubtless have been regarded as a very 
harmless operation by the State sovereignty, and would 
scarcely have attracted much public notice, had it not been 
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for the rival interests of the Vermont railroads. And it 
was certainly not improper for them to assert any exclusive 
claims which they might have, or might suppose they had, 
in any counter movements made by others. But, if the 
Passumpsic Railroad should unite with the New Hampshire 
roads at this point, (and as both roads are already in opera- 
tion to this point, there is nothing to hinder such a union, ) 
and especially if the Montpelier toad should be ultimately 
built to this point, thus bringing two New Hampshire and 
two Vermont roads to a junction, it is not suggested that 
in such an event this land would not be useful for the 
accommodation of the probable prospective business of all 
these roads at this point. And as it seems probable that in 
the event of such a junction, the erections to accommo- 
date the business must probably be upon the Vermont side 
to a considerable extent certainly, it is thus made highly 
desirable to secure this land no doubt. And as the New 
Hampshire roads have a common interest in the matter, we 
cannot comprehend why they should not have a common 
right to take early measures to secure the means of their 
joint accommodation. We certainly should not feel bound 
to interfere to hinder any thing which they have thus far 
attempted. 

We take it for granted, from what has been already said, 
that the respondents are, at present, regarded as holding 
most if not all of this fifteen acres, certainly beyond what 
is indispensable to the accommodation of their legitimate 
business at the line of the State, as any other proprietor 
holds land in the State, subject to the public reserved right 
of eminent domain. And beyond the actual present neces- 
sities of the respondents, if the Vermont roads require any 
portion of the land held by the respondents for the neces- 
sary accommodation of their own business, they may still 
take an easement in this land, for such purposes, the same 
as if it were held by any other proprietor. 

It is considered, therefore, that the prosecutor has shown 
no case requiring the exercise by this court of the writ of 
quo warranto, and the information is dismissed. And as 
the proceedings have been in the name of the State, no 
costs can be awarded. 

A. Underwood, and L. B. Peck, for the State. 

P. T.. Washburn, for responden’s. 
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Supreme Judicial Court of Massachusetts, Middlesez, ss., 
October Term, 1853. 


CoMMONWEALTH v. Henry Emery. 


Jurisdiction of Judge of Police Court in Lowell — Interest of the Judge, 
as a resident tax-paying Citizen, in the Fines imposed by the Court, 
no objection to his Jurisdiction. 


The jurisdiction of the Judge of the Police Court of Lowell, in the 
county of Middlesex, which by previous acts of the legislature was 
made exclusive over all crimes and offences committed within the town 
of Lowell, is not affected by a subsequent act of the legislature giving 
jurisdiction, in respect to certain offences, to any justice of the peace, 


or judge of any police court in the county. 
The subsequent statute must be construed in connection with and subordi- 


nate to furmer laws. 

The remote interest which the Judge of the Police Court of Lowell has, 
as a resident and tax-payer of that city, does not disqualify him from 
sitting in cases where the penalty, if imposed, goes to the city. 


Tuis was a complaint against the defendant under the 
8th sect. of the 322d chap. of the Act of 1852 concern- 
ing the manufacture and sale of spirituous and intoxicating 
liquors. The complaint, upon its face, purported to be made 
before Timothy Pearson, a justice of the peace for the 
county of Middlesex, and his warrant, issued thereon, is 
dated at Lowell, in said county. A trial was had and 
judgment rendered against the defendant by the said mag- 
istrate, and an appeal was taken by the defendant to the 
Common Pleas. In the copy of the judgment said Pear- 
son was described as of Dracut, in said county, but the 
trial and conviction are set forth as being had and taking 
place in Lowell; and the warrant on the original complaint 
ordered the defendant to be brought before the justice at 
a place in Lowell, to answer to an offence alleged to have 
been committed in Lowell. It was admitted that at the 
date of the complaint the judge of the Lowell Police Court 
was a citizen and tax-payer of Lowell. 

At the trial in the Common Pleas at the June term, 
1853, before Wells, C. J., the defendant moved to dismiss 
for want of jurisdiction in the magistrate before whom the 
proceedings were had ; but the motion was overruled, and 
the defendant was found guilty by the jury. The de- 
fendant then moved in arrest of judgment for the same 
cause, and the presiding judge, deeming the questions pre- 
sented so important and doubtful as to require the decision 
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of the Supreme Judicial Court, reported the same, with 
the consent of the defendant, to the Supreme Court. 

At the argument before the full bench, Messrs. J. G. 
Abbott § A. R. Brown, counsel for the defendant, sub- 
mitted the following points and authorities. 

1. In all proceedings before magistrates, it must appear 
upon the pleadings that the court has jurisdiction of the 
offence ; but the defendant claims in this case that it ap- 
pears aflirmatively that the magistrate before whom the 
proceedings commenced had no jurisdiction. 

2. The warrant is dated at Lowell, the trial had there, 
and the offence is alleged to have been committed in 
Lowell; so no justice of the peace could take jurisdiction, 
the exclusive cognizance of all offences committed in 
Lowell being vested in the Police Court. (Stat. 1848, 
chap. 331, sect. 4.) 

3. This is decisive of the case unless there is something 
in the Sth sect. of the Act of 1852 which alters and re- 
peals the former provisions of law. It is claimed by that 
section that jurisdiction of the offence in question is given 
to any magistrate of the county where the offence is com- 
mitted. 

4. The defendant claims that no such construction can 
be put upon that section ; that it merely meant to give the 
right to try these cases to persons having jurisdiction by 
the standing laws of the land; that it did not intend to 
alter the law in reference to jurisdiction, but to leave it as 
it was formerly. The whole spirit of the act shows that 
it was not intended to interfere with the jurisdiction of the 
courts, but to accomplish another object. 

5. The section merely provides that the offence may be 
tried by any magistrate in the county having jurisdiction, 
that is, by any magistrate of the county where by law he 
could act. A contrary construction under the 14th section 
would give power to a magistrate all over the State, that 
is, a magistrate of Berkshire could issue and try a search 
warrant in Barnstable. (Chandler’s case, 14 East, R. 267 ; 
2 Gabbett’s Criminal Law, 641; Com. v. Loring, 8 Pick. 
R. 370.) 

6. Where a court or magistrate has jurisdiction of all 
offences committed within a certain locality or district, if 
the legislature by a subsequent enactment declare a certain 
act an offence, and prescribe a punishment for its commis- 
sion, upon conviction, the court or magistrate having ex- 
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clusive cognizance of offences as aforesaid, takes exclusive 
jurisdiction of the new offence created by subsequent en- 
actment. (Ntate v. Stinson, 5 Shep. (17 Me.) 154.) 

7. It has been the policy of the legislature for years, 
founded on sound considerations affecting the general wel- 
fare, to institute courts, constituted with care, with exclu- 
sive jurisdiction in large cities and towns, to take the place 
of the jurisdiction of magistrates. This is evinced by the 
several statutes constituting police courts, the general pro- 
visions in the revised statutes in chap. 87, and the acts 
giving exclusive jurisdiction to them. (Statutes of 1833, 
chap. 64; Ib. 1848, chap. 331, sect. 4.) 

8. Indeed, at the very session of the legislature of 1852, 
an act was passed giving to the Police Court of Newbury- 
port exclusive jurisdiction. (Stat. of 1852, chap. 181.) 

9. The fact that the first Judge of the Police Court was 
a citizen of Lowell, does not alter the case. The fact that 
a mere municipal interest exists in the judge of that court, 
was never intended to affect his jurisdiction, for by sec. 9 
of the charter of the city of Lowell (Stat. of 1836, chap. 
128,) jurisdiction is given to that court to prosecute for 
penalties g going to the city, and the same provision is made 
in the statutes of 1838, chap. 181. 

10. It is competent in the legislature to confer jurisdic- 
tion upon a tribunal or magistrate who may have a munici- 
pal interest in the penalty to be recovered before him ; and 
the act conferring such jurisdiction must be considered as 
repelling the question of interest, or that the leg»slature 
did not deem the minute interest of the magistrate sufficient 
to disqualify him for an impartial trial of such complaints. 
(Com. v. Ryan, 5 Mass. R. 90; Com. v. Worcester, 3 Pick. 
R. 462; Hill v. Wells, 6 Ib. 109; Com. v. Nightingale, 
Thacher’ s Crim. Cases, 225.) 

11. The case relied upon of Pearce v. Atwood, (13 Mass. ° 
324,) is not in point; there was in that case no pretence 
of exclusive jurisdiction in the magistrate before whom 
the penalty was prosecuted for, but all the magistrates in 
the county were equally authorized to act. 

12. In this case, on the contrary, the Stat. of 1848, 
chap. 331, sect. 4, having given exclusive jurisdiction of 
all offences committed in Lowell, no other magistrate can 
take cognizance of them; so there would be a failure of 


' justice unless the Police Court could act. 


13. In construing the expression, “ Any magistrate in 
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the county,” something must be supplied, otherwise any 
justice of the peace related to the defendant, or even the 
defendant himself, could take jurisdiction. It being neces- 
sary then to supply something, what is most reasonable ? 
We claim the construction that leaves the jurisdiction of 
the courts as they were established before. 

14. By Rev. Stat., chap. 85, sec. 34, no justice can try 
any action commenced by his order. Yet by the construc- 
tion contended for, a justice of the peace, being a select- 
man, might order an action of debt to be commenced in 
the name of the town, and try it himself—he coming 
under the general description, “ Any magistrate,” &c. 

15. But whether magistrates have jurisdiction or not of 
offences under the 8th sect. where the judge of the Police 
Court is interested, in this case the record does not show 
any thing to oust the jurisdiction of that court. It does 
not appear on the record that the judge is interested, or is 
even an inhabitant of Lowell ; nor does it appear anywhere 
that the defendant resided in Lowell where the offence was 
committed, so as to give the penalty to that city. It is a 
familiar rule of law, that enough must appear on the face 
of the record to give jurisdiction. 

16. But even granting a concurrency of jurisdiction to 
the Police Court and other magistrates, still in this case the 
proceedings cannot be sustained. 

17. ‘The record shows the warrant was issued in Lowell, 
the trial and all other proceedings had there, though the 
magistrate is described as of Dracut. 

18. All the Acts concerning the Police Court, show that 
it was the policy of the law that there should be no other 
court held there, for the trial of offences committed there or 
elsewhere. The Act creating it, (Stat. of 1533, chap. 64,) 
provides that a “ Police Court be established in Lowell, to 
consist of one learned, able, and discreet person, to take 
cognizance of all crimes, &c. committed within the town 
of Lowell, whereof justices of the peace now have or may 
hereafter have jurisdiction.” By the second section it is 
provided, that “ All warrants, &c. issued by said court or 
justice of the peace within said town, shall be returnable 
before said court.” The Revised Statutes also, (chap. 87, 
sects. 29 and 33,) provide, first, that Lowell shall constitute 
a judicial district under the jurisdiction of the Police Court 
“of Lowell,” and that all warrants issued by said court 
or by any justice of the peace in said judicial district, shall 
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be returnable before said court; all these provisions evi- 
dently showing the clear intention to prevent the holding 
of other co-ordinate courts within the district ; — otherwise 
it could not be a judicial district, under the jurisdiction of 
one court. 

19. Now these provisions can well stand with the Sth 
section of the Act of 1852, if a construction is put upon 
it giving a concurrent jurisdiction to magistrates ; that 
jurisdiction must be exercised out of Lowell. Magistrates 
cannot make warrants in Lowell returnable before them- 
selves, and hold courts there for the trial of offences ; it is 
clearly in conflict with the provisions that all warrants 
made in Lowell must be returnable before the Police Court ; 
and also that Lowell is a judicial district under the juris- 
diction of the Police Court ; so far to the contrary, that it 
would be a judicial district under the jurisdiction of every 
magistrate in the county. When two statutes can be so 
construed as to give effect to both, by a familiar principle 
of law, that construction must prevail. 

Hon. Rufus Choate, attorney-general, argued as follows 
in behalf of the Commonwealth. 

The objection is to the jurisdiction of the justice. 

It may be a question whether this court will judicially 
know the exclusive jurisdiction of the Police Court of 
Lowell. (1 Greenl. Ev., $6, and cases. ) 

If it does, the argument to sustain the justice’s jurisdic- 
tion may be stated as follows : 

The statute gives jurisdiction to any justice of the 
peace, or judge of any Police Court in the county. (Act 
of 1852, chap, 322, sec. 8.) 

The fine goes to the town where the defendant re- 


‘sides. (Lbid.) 


The judge of the Police Court being an inhabitant of 
Lowell, and the defendant a resident there, is interested in 
the same. 

Interest, however minute, disqualifies where any other 
tribunal exists to try the offence. (Pearce v. Alwood, 
13 Mass. 324; Hills v. Wells, 6 Pick. 104.) 

The Act of 1848, chap. 331, sec.4, giving exclusive 
jurisdiction to the Police Court of Lowell of all offences in 
the district of Lowell, does not apply to change the above, 
farther than to divest it of interest as a disqualification. 

This is repealed by the law of 1852, so far as the ex- 
clusive jurisdiction is given over the offences in said law 


of 1852. 
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It is expressly repealed so far. 

Sec. 20, of chap. 322, 1852, expressly repeals all acts 
and parts of acts inconsistent therewith. 

The jurisdiction in sec. 8 of chap. 322, 1852, is incon- 
sistent with that given in chap. 331, 1848, and vice versa. 
See, as analogous, Com. v. Kimball, 21 Pick. 373; Nich- 
ols v. Nquires, 5 Ib. 168. 

This leaves the jurisdiction concurrent in the justices of 
the peace and the judge of that court, and brings this case 
exactly within the principle, that a jurisdiction limited to 
one tribunal by one statute, is merged in that granted to 
other tribunals over the same subject by another statute, 
and their jurisdiction will become concurrent. (Gage v. 
Currier, A Pick. 399.) 

The words of the Sth sec. of the Act of 1852, are ex- 
press. Any offence under the 7th sec. may be tried by 
any justice, or Police Court, within the principle declared 
by Wilde, J., in Gage v. Currier, ut sup. The exclusive 
jurisdiction of the Police Court of Lowell, as existing under 
the Act of its creation, is taken from it, and it shares it 
thenceforward with all the other justices of Middlesex 

Again, there seems to be no room for construction upon 
Ianguage so clear. But if there were, how can it be dis- 
cerned that the legislature did not intend to do what their 
words appear to do, to give jurisdiction generally? The 
end of this is to give the utmost practicable facility to 
prosecuting for this offence. The law intended a new 
policy of reform to be accomplished by legal coercion. To 
make that policy effectual, is the aim of this and of every 
provision in it. Compared with such an object, of what 
importance was the preserving carefully the exclusive juris- 
diction of any particular Police Court? And if it was 
thought important, why was not language employed which 
was adapted to preserve such exclusiveness ? 

Besides, to maintain the exclusive jurisdiction of the 
Police Court by mere construction, we have to suppose, 
Ist. That the legislature used inapt language ; 2d. That 
they attached more importance to keeping carefully the 
boundaries of little local jurisdiction, than to the easy and 
vigorous administration of reformatory law; and 3d. That 
they intended to give jurisdiction to a local justice, and 
him directly interested in the fruits of the trial, to the ex- 
clusion of every other, although wholly without interest. 

The opinion of the court was delivered as follows, by 

















eee 


Re ll li ope Als ti gence Wt A 
hig Ne 





382 Recent American Decisions. 


Suaw, C. J. — The court are called upon, in the present 
ease, to decide one of the questions arising upon the act 
passed in May, 1852, (Stat. 1852, chap. 322,) concerning 
the manufacture and sale of intoxicating liquors. The de- 
fendant was prosecuted by a complaint made to Timothy 
Pearson, Esq., a Justice of the Peace for the county of 
Middlesex, described as an inhabitant of Dracut, in said 
county; but the proceeding was by a complaint made in 
Lowell, against the defendant, an inhabitant of Lowell, for 
an offence charged to have been committed in Lowell, by 
selling one gill of intoxicating liquor in Lowell, to one 
Butterfield ; and the defendant was convicted at a court 
held by some justice in Lowell, and sentenced to pay a 
fine to the use of the inhabitants of Lowell. 

The defendant having been convicted by the magistrate, 
took an appeal to the Court of Common Pleas, and there 
moved to dismiss the prosecution; and after a verdict 
against him by the jury, moved in arrest of judgment, on 
the alleged ground that the magistrate before whom the 
prosecution was commenced, and by whom the case was 
tried, had no jurisdiction. This case being one depending 
on a question of law, which the court deemed important, 
was reserved, upon a report, pursuant to law, for the con- 
sideration and determination of this court. 

The question arises, thus: It appears by the record that 
the proceedings were had for an offence committed in 
Lowell, by an inhabitant of Lowell, before a justice of 
the peace residing in Dracut ; whereas, as it was contended 
by the defendant, by the law constituting the Police Court 
of Lowell, and the laws in addition thereto, exclusive juris- 
diction of the offence was given to the Police Court of 


- Lowell, and of course that the proceedings in the present 


ease were irregular and void. ; 

It was intimated in the argument, that the ground on 
which the jurisdiction of a magistrate of the county, not 
residing in Lowell, was claimed, was this: Inasmuch as 
the penalty in this case would go to the town, the judge 
of the Police Court, being a tax-paying inhabitant of the 
city, would have an interest in the penalty, and so would 
be disqualified from acting as a judge; and so another jus- 
tice of the peace of the county would of necessity have 
jurisdiction, to prevent a failure of justice. 

It is not easy to perceive the correctness of this conclu- 
sion, so as to confer jurisdiction on another magistrate. 
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If the law in terms conferred an exclusive jurisdiction on 
the Police Court, and it should turn out that the justice of 
that court was interested in the penalty, and no provision 
in the particular case for transferring such jurisdiction to 
another tribunal, one of two consequences would follow : 
either that the legislature foresaw such consequence, and 
intended to confer such jurisdiction, notwithstanding the 
remote and theoretic interest of the judge, which the leg- 
islature might well do,—and so such interest would not 
disqualify or oust him of his jurisdiction ; or, they did not 
foresee such consequence or intend to confer such juris- 
diction, and therefore made no alternative provision in case 
of a judge so interested. In such cases, the law would be 
defective. But it is not easy to perceive how this would vest 
the jurisdiction in a magistrate from whom by the law it 
had been taken away, although formerly, and under other 
provisions of law, they had jurisdiction in similar cases, 
If indeed, as is contended in another part of this case, 
hereafter to be stated, this act of 1852 gave jurisdiction to 
any and all magistrates, there would be no necessity in the 
present case to rely on the interest of the judge of the 
Police Court of Lowell, in order to give jurisdiction to a 
justice of peace in Dracut. 

But the ground ultimately relied upon by the attorney- 
general to sustain the jurisdiction of the magistrate of 
Dracut in the present case, is, that by the Act of 1852, 
respecting the manufacture and sale of liquors, the exclu- 
sive jurisdiction given to the Police Court of Lowell, and 
to all police courts, in the cities and towns where they 
have been heretofore established, has been taken away ; 
that the law conferring such jurisdiction has been pro tanto 
repealed ; and that jurisdiction, to commence proceedings, 
to try, decide, convict and sentence in all cases falling 
within this class of offences, has been conferred on all 
police courts and justices of the peace. 

The statute of 1852, chap. 322, being the act commonly 
called the liquor law, provides, § 8, that the penalty therein 
declared may be recovered by action of debt, or, by com- 
plaint before any justice of peace, or judge of any police 
court in the county where the offence was committed. 

From this language it is argued, that by the literal terms 
of the act, jurisdiction is given to any justice of peace of 
the county; that this being later in time than the law 
which gives exclusive jurisdiction, repeals it; and that 
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there are reasons, growing out of the law itself, if it were 
open to contention, to induce a belief that such was the 
intention of the legislature. 

The literal interpretation and application of an act of 
the legislature, must undoubtedly be adopted, when there 
is nothing to qualify and control the terms of it, because it 
is the best and most authoritative proof of the intent of 
the legislature ; but when it is so controlled or modified by 
other parts of the same act, or by other acts referred to, 
then such exposition will be put upon it as to carry into 
effect the intent of the legislature, thus ascertained. 

On consideration, the court are of opinion that the statute 
of 1852 did not alter or change the pre-existing laws of 
the Commonwealth, distributing the jurisdiction over of- 
fences between the justices of police courts, where they 
were established, and justices of the peace where police 
courts were not established. The clause cited, provides 
that the penalty may be recovered by complaint before any 
justice of the peace, or judge of any police court, in the 
county where the offence was committed. 

This must be construed, as all other statutes are con- 
strued, with reference to prior acts, and in subordination to 
existing laws. 'To understand and apply it, we must refer 
to those laws, to ascertain what was the jurisdiction of 
justices of peace and police courts, respectively, and thence 
to determine what was the intention of the legislature in 
the clause in question. 

The latest statute on the subject of the Police Court of 
Lowell, (Stat. 1848, chap. 331, § 4,) declares that the ex- 
clusive jurisdiction of the crimes and offences committed 
within the district of Lowell, shall be vested in said Police 
Court, to be exercised according to the laws of the Com- 
monwealth. ‘This is one of the various acts for the estab- 
lishment of police courts in the cities and larger towns of 
the Commonwealth, commencing we believe with the act 
establishing the Police Court of the city of Boston, (Stat. 
1821, chap. 109.) 

The original act, establishing the Police Court at Lowell, 
(Stat. 1833, chap. 64, $ 1,) provided that that court should 
have cognizance of all crimes &c. whereof justices of the 
peace now have, or may hercafler have, &c. It looked 
to the jurisdiction given, in terms, to justices of the peace, 
as the measure of the power given by this act; and that 
too whether it was given to them by any former act, or 
whether it might be given by any subsequent act. 
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The object and policy of these laws for the establish- 
ment of police courts, as was well understood, was to con- 
stitute a court of a more permanent character, and under 
a more competent judge, and to be in constant or frequent 
session, in all large places, having people enough to render 
such courts necessary ; leaving the jurisdiction of justices of 
peace as before in other places. And it was necessary, to 
carry this policy into effect, that the jurisdiction of police 
courts, where they were established, should be exclusive. 

Now with reference to these laws, giving jurisdiction 
over crimes, the clause in question, giving jurisdiction to 
any justice of peace, or judge of any police court, accord- 
ing to a well-known rule of exposition, reddenda singula 
singulis, must, we think, be construed distributively, that 
is, to judges of police courts where by existing laws they 
are established, and to justices of the peace elsewhere. 

This conclusion results from the usual practice, and ob- 
vious expediency in legislation, of using general terms. 
Having once settled by general laws, that certain courts, 
under certain circumstances, and within prescribed limits, 
shall have exclusive jurisdiction of causes cognizable by 
law by justices of the peace, this is to be regarded as ap- 
plicable to all causes so cognizable, whether made so by a 
law then existing, or afterwards to be passed — because the 
same considerations of reason and policy apply to them, 
unless the legislature manifest an intention to alter the law 
in this respect; which intention, as already stated, is not 
manifested by these general words. 

Several other provisions are to be found in this statute, 
where a literal interpretation would manifestly be incon- 
sistent with the plain intent of the legislature. For 
instance, in $ 14, if any three voters, in the towj or 
city, &c., shall before any justice of the peace, or judge 
of any police court, &c. — not limiting it even to the town 
or county where the oifence is committed, or where the 
defendant resides. A literal interpretation would give the 
authority to issue search warrants to all justices of the 
peace in any part of the Commonwealth. But it is to be 
construed in reference to their respective jurisdictions, as 
established by law. 

Adopting the construction, then, that the legislature did 
not intend to extend a jurisdiction over this class of of- 
fences to all justices of the peace of the county where 
police courts, invested with exclusive jurisdiction within 
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certain judicial districts, has been established, the result is, 
that by the terms of existing laws, this jurisdiction was 
given to the judges of police courts, and that jurisdiction 
they must exercise, unless the judges thereof were dis- 
qualified by the supposed interest, in cases where the pen- 
alty is given to the town. But this objection we think is 
obviated by a well-settled rule, founded as well on reason 
as authority, that a minute, theoretic and remote interest, 
arising from a possible participation in penalties, either pay- 
able to the town, county or State, does not disqualify one 
from acting as a judge, when all are so interested, who can 
act, and when the law would remain unexecuted without 
it. (Commonw. v. Ryan, 5 Mass. R. 90; Hill v. Wells, 
6 Pick. 104.) 

We may go further, and add, that it being quite com- 
petent for the legislature to provide, as they have in many 
cases, that such a municipal, minute interest, shall not dis- 
qualify a judge, juror, appraiser, or other similar officer, 
that when a jurisdiction is given to a magistrate, who by 
force of the same act may have such remote municipal in- 
terest, it was their intention to remove such disqualifica- 
tion. 

By the act amending the revised statutes, it is expressly 
provided that no person shall be disqualified from acting as 
a magistrate, juror, appraiser, or officer of any kind, in any 
suit or process in which the city of Boston is interested, 
by reason of any interest that he may have as an inhabi- 
tant of the said city. (Rev. Stat. 808.) 

This provision applies, it is true, to the city of Boston 
only ; but it declares a general principle, that when the 
legislature consider the exigency such, as to make such a 
provision expedient, they may do so by an act of legisla- 
ture manifesting such intention. 

On the whole, the court are of opinion that the judge 
of the Police Court of Lowell had exclusive jurisdiction of 
the offence for which this prosecution was instituted ; that 
the judge was not divested of that jurisdiction by any sup- 
posed interest which he had in the penalty by reason of 
his being a tax-paying inhabitant of said city ; that Timo- 
thy Pearson, Esq., though a justice of peace of the county 
of Middlesex, but living in Dracut, had no such jurisdic- 
tion, and, on these grounds, that the judgment must be 
annulled. 
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ComMMONWEALTH tv. Jonn H. Bean. 


An indictment under Rev. Stat., ch. 126, § 42, charging the defendant with 
maliciously &c. breaking and destroying ‘‘ the glass, to wit., two panes of 
glass, of the value, &c., in a certain building not his own, Xc.,’’ is insuffi- 
cient, because it does not state that the glass alleged to be broken was a 
part of the building and realty. 

Tuts was an indictment under the Revised Statutes, 
chap. 126, $42, which provides that if any one “ shall 
maliciously or wantonly break the glass, or any part of it, 
in any building not his own,” he shall be punished, &c. 
The indictment charged that the defendant, at, &c., ‘“ with 
force and arms, wilfully, maliciously, wantonly, and with- 
out cause, did break and destroy the glass, to wit, two 
panes of glass, of the value of ten cents each, in a certain 
building there situate, not his own, but which building 
then and there belonged to and was the property of one, 
&c.” A trial was had upon the indictment, and the de- 
fendant found guilty. B. #. Butler, F'sq., counsel for the 
defendant, moved in arrest, that no offence was sufficiently 
charged against the defendant in the indictment, “in this, 
that it is not sufficiently set forth therein, that the glass 
alleged to be broken was a part of the building and realty ;” 
and argued that the two panes of glass charged in the in- 
dictment to be broken, might well have been his own glass, 
or glass not a part of the building, and so not within the 
statute. 

The motion in arrest was sustained, Dewey, J., deliver- 
ing the opinion of the court. 


Bristol County, October Term, 1853. 
Levi Fousom v. Jesse Haskett and Truster. 


Trustee Process — Assignment of Debt — Assignee when not liable 

as Trustee. 

In this ease the principal defendant was defaulted. The 
alleged trustee admitted, in his answer, that he had a certain 
sum of money in his hands belonging to one William A. 
Haskell, and that he had received notice of an assignment 
of this sum by said William to the principal defendant, but 
it did not appear that the trustee had ever promised the 
principal defendant to pay this sum to him. 
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On these facts the Court of Common Pleas charged the 
trustee, who appealed to this court. 

J. Codman, F'sq. for the trustee, argued that in order to 
charge one as trustee, it is necessary that the principal de- 
fendant should have a cause of action against him in his 
own name and right, and cited Maine Insurance Company 
v. Weeks, (7 Mass. 438,) and various other cases. 

T. G. Coffin, Esq. for the plaintiff, contended that as the 
trustee admitted that he had funds in his hands belonging 
to the principal defendant, for which the latter could main- 
tain an action in the name of W. A. Haskell, he was 
properly charged as trustee, and that it was no ground of 
objection that the trustee would not be liable to an action 
in the name of the principal defendant, and cited Hooper 
v. Hill, (9 Pick. 435, 440.) The opinion of the court was 
delivered by 

Suaw, C. J. — The question in this case is, whether 
a party to whom a chose in action has been assigned so 
that prima facie he could maintain an action thereon in 
the name of the assignor, is put in such a relation to the 
debtor that the latter can be summoned as his trustee. The 
tendency of our laws is to exempt the person, but the more 
effectually to charge the property of the debtor ; yet as 
this is the first attempt to charge a trustee under such cir- 
cumstances, although our statutes regulating the trustee 
process have been in force for seventy years, it becomes the 
court to look carefully at the case. 

It is conceded that an action would lie against the trustee 
for this money in the name of the assignor. We are 
of opinion that this is not enough; but that in order to 
charge the trustee he must be directly liable to the princi- 
pal defendant. The assignee of a chose in action is made 
the attorney of the creditor to collect the debt and hold 
the proceeds to his own use. The debtor has nothing to 
do with the relation between the assignor and his assignee. 
How can he know or try, in this form of proceeding, the 
question whether the assignment was duly executed, or 
whether if executed it has been discharged or revoked, or 
whether other persons have obtained rights by other valid 
assignments? The whole theory of the trustee process is, 
that the trustee is a stranger to the suit, and his liability is 
to be decided on his own answers, and on facts within his 
own knowledge; and the reason is, that he knows the re- 
lation between himself and his creditors. But there is no 
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relation, no privity, between him and the assignee of his 
creditor. If the trustee had promised to pay the debt to 
the assignee, the case would be different, for the latter 
would then be the legal creditor. 

Judgment of Common Pleas reversed, and trustee dis- 
charged. 


Supreme Court of Texas, Tyler County, April Term, 
1853. 


Wm. Tinnin, Guardian, &c., 7. Ropert W. Mepane. 


Statute of Limitations in Texas, Application of — Trusts. 


Where no provision of the statute of limitations is directly applicable to 
the cas2 in question, the court will apply the rule adopted in analogous 
cases, if any such there be. 

If the matters in controversy are not analogous to any embraced in the 
statute, the courts will apply the longest period of limitation known to 
the statutes of this State, z.e. the period of ten years. 

In a suit fur a legacy, the mere fact that the legatee was ignorant of the 
bequest, does not prevent the operation of the statute. 

An attempt to enforce a trust after a lapse of thirty-three years, after the 
death of the original trustee, and two partitions of the trust property, 
refused. 


Tue facts in this case sufliciently appear in the opinion 

of the court, which was delivered by 
Hempuiti, C. J. — George Mebane, a resident of Wil- 
liamson County, Tennessee, having made his last will, 
departed this life in 1818. His will was proven and re- 
corded in open court in the said county, in the same year, 
by Alexander Mebane, his brother and executor. The will 
contained several bequests to the children of this Alex- 
ander, and among others was one to his daughter Louisa, 
of a negro girl named Nancy. ‘The property went into the 
possession of Alexander on the death of his brother George, 
the testator, and continued in the possession of Alexander 
until his death — more than thirty years subsequent to the 
proof of the will—and ona partition of the said Alex- 
ander’s estate, the girl Nancy with her children were treated 
as belonging to his succession, and were, on distribution, 
assigned to the present defendant. The daughter Louisa 
was about nine or ten years old on the proof of the will, 
and in 1834, being then about twenty-five years of age, 
she intermarried with Lawrence W. Tinnin, and some time | 
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afterwards removed to Texas. Her father subsequently 
also removed hither. Lawrence W. Tinnin died in 1845, 
leaving his wife Louisa, and the minor children (now suing 
by the guardian) surviving. Louisa, the wife, died in 
1849, but before her death there was a partition of her 
father’s estate, in which she participated, and in which the 
girl Nancy and her children were treated as belonging to 
the estate of the father Alexander, and without objection 
on the part of said Louisa were assigned in distribution to 
the present defendant. This suit was instituted in 1851, 
some two years after the death of Louisa, and thirty-three 
years after the record of the will by the plaintiff, as guard- 
ian of the children of Lawrence W. and Louisa Tinnin. 

The suit is brought for the recovery of the slave Nancy 
and her children, as being the property of the mother of 
the wards of the plaintiff by virtue of the bequest to her 
in the will of the said George Mebane, deceased. The 
plaintiff charges Alexander Mebane with disregarding his 
trusts as executor, in failing and refusing to deliver the said 
negro girl to the said Louisa, or the said Lawrence W. ; 
but fraudulently kept her in his own possession, claiming 
her in his own right up to the day of his death, and con- 
cealed from the knowledge of the said Lawrence W. and 
the said Louisa the existence of the said will. The de- 
fendant pleaded limitation and estoppel in this, that after 
the death of Alexander Mebane, his heirs, including the 
said Louisa, agreed to divide his estate ; that the negroes in 
controversy were disposed of as his part of the assets, so 
declared by all the heirs, including the said Louisa, who 
was present, assenting to the same; and that the defendant 
received the same with the assent of said Louisa ; and that 
since the death of the said Louisa, this division has been 
ratified and confirmed by the present plaintiff. 

There was some controversy as to the submission of 
issues upon the facts to the jury, and the refusal of the 
court to receive a general verdict for the defendant, which 
need not be detailed, as it will not form the subject of 
special comment. It resulted in the submission of such 
issues as admitted of a direct affirmative or negative re- 
sponse. 

The last issues, if severely scrutinized, might perhaps 
be obnoxious to some criticism, as not being in some par- 
ticulars as favorable to the defendant as the pleadings on 


_ the part of the plaintiff would have authorized. One of 
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the issues was, whether the plaintiffs were the true and only 
heirs at law of Lawrence W. and Louisa Tinnin. This 
was consistent with the pleadings, but on the facts as 
alleged, it was immaterial whether the plaintiffs were the 
only heirs at law of Lawrence W. Tinnin or not, except to 
show the authority of the plaintiff to bring the suit. Their 
claim is through their mother, and their heirship through 
her was the material fact for inquiry. Fourteen issues were 
presented to the jury, which it is not necessary to recapitu- 
late. ‘The only fact found in addition to those stated, be- 
lieved to be of much importance, was that Louisa Mebane 
was through life ignorant of the bequest in her favor under 
the will of her uncle, but that no fraud was used by her 
father and the executor of the will to conceal the fact from 
her. 

On the special verdict, judgment was rendered for the 
defendant. The only question which arises in the case, is 
whether the right is barred by the lapse of time, or the 
law of limitation. 

This case presents some singular features, and some facts 
nearly irreconcilable. That the daughter Louisa, a girl 
nine or ten years of age at the record of the will coutain- 
ing various bequests in favor of herself and brothers, and 
which was likely therefore to have become the subject of 
family conversation, having lived until twenty-five years of 
age before marriage, and having survived her coverture for 
four years, and having during eleven years of her life a 
husband, who, prior to removal to Texas, had a strong in- 
terest in reducing this legacy into possession, as it would 
have then become his own; the will being also publicly 
recorded in a county where the legatee and family resided 
for sixteen or seventeen years; that under such cireum- 
stances, the daughtér should have remained, in ignorance of 
the bequest, is altogether improbable. Unfortunately, the 
father, daughter and husband, are all dead; none survive 
to speak to the transaction, and explain in perhaps a few 
words that which is now enveloped in obscurity. 

The written memorial, that is, the will with its bequest, 
remains, but the arrangements and dealings which may 
have taken place between the father and daughter, resulting 
in the retention by the former of the property, are buried 
in the darkness of the past. It is not to be presumed 
prima facie that the father would voluntarily rob his 
daughter of the testator’s bounty. His memory has been 
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thus stigmatized, and the circumstances, under the clouds 
thrown over them by time, are somewhat suspicious ; but 
it must be remembered that the grave cannot repel assaults 
upon character, however libellous or atrocious they may 
possibly be. ‘The father, daughter and husband, lived 
many years together, for aught that appears, without a 
murmur of discontent or breath of complaint against each 
other. More than thirty years after the bequest, the father 
and daughter, it may be said, sunk to the tomb together 
without a symptom of disaffection to mar the closing scene 
of their lives. Can it be believed, that a father so loved 
aud so trusted as to have been appointed by the husband 
one of the guardians of the children now suing, should 
have been for thirty years of his life practising a fraud and 
deception upon his daughter, and the mother of these chil- 
dren? In the mystery which surrounds this affair, is it 
not much more reasonable to presume, that for some sufli- 
cient cousideration the daughter had relinquished her right 
in the property? An aged witness, in a deposition inserted 
in the record, explained the transaction, from conversations 
with Alexander Mebane, as follows, viz.: That the girl 
Naucy was retained by the father in exchange for another, 
which his daughter carried with her on removing to Texas. 
I refer to this not as a fact having any bearing on the case, 
for it had none, and is not claimed to have had any, but 
to show with what facility this transaction might be ex- 
plained, were the actors in it still living ; how easily its 
difficulties might be unravelled, and how small a matter 
would demonstrate beyond question the truth of the fact, 
that the daughter had information of the bequest, a fact 
which of itself has every presumption in its favor. 

But without further observations which militate against 
the plaintiffs claim on the score of probabilities, let us 
examine some of the positions assumed in the able argu- 
ment of the counsel for the appellant. The sum and sub- 
stance of the grounds on which is sought the reversal of 
the judgment, are that trusts, as between trustees and 
cestui que trust, cannot be reached by the statute of limi- 
tations; that executors and administrators are beyond the 
purview of the statute, and that the ignorance of the lega- 
tee and the fraud of executor will prevent the statute from 
operating as a bar. 

The rule, that trusts are not affected by the statute of 
limitations, was in the earlier cases very loosely expressed, 
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and gave rise to erroneous decisions. Chancellor Kent, 
having been misled by them in case of Carter v. Murray, 
(5 Johns. Chan. Rep. 522,) examined the subject very 
elaborately in the case of Kane v. Bloodgood, (7 Johus. 
Ch. R. 89,) and in a review of the cases laid down the rule, 
that trusts not affected by statutes of limitation, are those 
technical and continuing trusts not at all cognizable at law, 
but which fall within the peculiar and exclusive jurisdic- 
tion of courts of equity. All trusts which are cognizable 
at law, are not withdrawn from the operations of the 
statute. Persons who receive money to be paid to another, 
or who misapply money placed in their hands for a_par- 
ticular purpose ; the reciprocal rights and duties founded 
upon the various species of bailments, as between hirer 
and letter to hire, borrower and lender, depositary and 
person depositing, &c., are cases of express and direct trust, 
but being cognizable at law, are within the reach of the 
statute. The subject has been so much discussed, that in 
States where there is a separate chancery jurisdiction, the 
statutes of limitations are restricted to actions at law. The 
rule is of easy application ; all implied and constructive 
trusts, all which are cognizable at law, are subject to the 
bar of limitation, and equity applies the same limitation to 
equitable demands that is applied in analogous cases at 
law. It is only where the trust is the mere creature of 
equity, exclusively cognizable within that jurisdiction, and 
is a subsisting, continued and acknowledged trust, that the 
statute has no operation. It is more difficult in our system 
of procedure to apply the rule. The chancery and com- 
mon law jurisdiction are here blended. The doctrine that 
the trust must be exclusively within the jurisdiction of 
equity to save it from the statute, has very little application 
in a system of jurisprudence where there is no exclusive 
equity jurisdiction, and where the statute applies to all 
subjects within its provisions, irrespective of whether it 
involves legal or equitable rights, and whether elsewhere it 
be cognizable at law or in equity. No doubt with us the 
statute extends to all cases in which it is admitted to be 
applicable in other common law States, but how much 
more it may embrace has not been determined. That 
portion of the rule which requires the trust not barrable by 
time to be subsisting, continned and acknowledged, is of 
more universal application, and in all cases which come 
properly within the definition, and are not repugnant to 
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either the express provisions or policy of the statute, there 
is no doubt that lapse of time would not be permitted to 
operate as a bar. 

But even this rule loses its force when the trust is re- 
pudiated by acts or words of the parties; when, for in- 
stance, the trustee, in disregard of the cestut que trust, 
claims absolute ownership in himself, the latter will be 
barred by the law of limitations, and the rules in relation 
to the effect of the lapse of time in other similar cases. In 
this case the plaintiff charges that the executor, Alexander 
Mebane, refused to pay over the legacy, but kept and re- 
tained the slave in his own possession, claiming her as his 
own right and property during the whole of his life. Had 
he paid this legacy over during the infancy of his daughter, 
it would have been to himself as her guardian. His pos- 
session until she attained majority was not adverse. It was 
consistent with the right of Louisa, whether she be re- 
garded in the capacity of a legatee or of a daughter. She 
attained the majority of eleven or twelve years after the 
father had taken the property in his possession in the ca- 
pacity of an executor. His claim in his own right after 
that period became adverse. There is not shown to have 
been any debts against the estate of the testator, nor is 
there any pretence that there was any which could have 
alforded any pretext to the executor to further retain the 
property in his trust capacity, which would have operated 
as the slightest impediment to its recovery by the legatee. 
On the plaintiil’s own showing, the executor and father set 
up and persisted in an adverse claim through life. The 
trust being thus repudiated, it became upon the authorities 
immaterial whether a suit for the recovery of the legacy 
was cognizable at law, or in equity. In either jurisdiction 
it must have been prosecuted within the period allotted by 
law for the recovery of this species of property, otherwise 
the claim would have been barred. In England, and in 
some of the States, the time for the prosecution of suits for 
legacies has been specially prescribed. Formerly in Eng- 
land they were exempted from the operation of the statute 
on the ground of exclusive cognizance in equity, and on 
the further ground that the statute will not commence to 
run until a sufficient amount of assets be collected for the 
payment of debts and legacies, and it is impossible to say 
when that will be. We have seen that after the adverse 
claim by the father, it was immaterial, so far as the opera- 
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tion of the law of limitation is affected, whether the suit 
be cognizable at law or in equity. The effect would be 
the same on the rights of the daughter. In either case 
they would be forfeited by her laches. 

On the facts of this case, there cannot be a pretence that 
the trust, after the daughter came of age, could be regarded 
as acknowledged, continued and subsisting. All the trust 
purposes had been accomplished, and the trust itself was 
at an end —especially when the property was claimed 
adversely. 

With respect to our own laws on the subject of the 
recovery of legacies, the rule that they are not affected by 
the statute, and the grounds on which we have seen that 
rule is placed, can have but limited application. Adminis- 
trations under our law are required to be vigorously prose- 
cuted and speedily closed. The rights of creditors, legatees 
and heirs, are to be adjusted with all the promptitude 
consistent with the interest of parties interested in the suc- 
cession. Under our former laws, viz., the laws of Spain, 
executors were required to execute the will of the testator 
within a twelvemonth, at furthest. White’s Recop. p. 197. 
This policy was also the characteristic of the laws of 
Louisiana, and the same policy, with some relaxation, thus 
pervaded to the present time our law relative to the settle- 
ment of the estates of deceased persons. There is nothing 
in the laws of this State which would sanction negligence 
on the part of legatees, or justify laches in the prosecution 
of a suit for a specific legacy adversely claimed, beyond the 
time limited for suits for the recovery of such property. 
Our present statutes, while recognising the prior right of 
creditors to satisfaction out of the assets, are not negligent 
of the rights of legatees, and modes are prescribed for their 
prompt recognition and payment by application to the Pro- 
bate Court. 

The fact simply that the daughter was ignorant of the 
bequest, is not sufficient to impede the operation of the 
statute. The jury found that the daughter was ignorant, 
but that there was no fraudulent concealment by the ex- 
ecutor. This finding, under many circumstances which 
might be easily imagined, would be contradictory in itself. 
As it stands, it cannot be taken to mean any thing more, 
than that there was no evidence that the deceased daughter 
knew any thing of the legacy, nor was there any evidence 
that the executor attempted to conceal its existence. If 
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she were in fact ignorant (a supposition which is almost 
beyond the range of credibility), her want of information 
is attributable, say the jury, to no fraudulent concealment 
on the part of the father. The facts of this case repel the 
idea that there could have been any fraudulent or effectual 
concealment of the bequest. The will was publicly re- 
corded, an inventory was made and returned, and sales of 
property were effected under the will. The parties all 
lived for many years afterwards in the county where these 
acts were done, and the charge, under such circumstance, 
that the fact of the bequest was concealed by the executor, 
is contradicted by the circumstances of the case. He not 
only did not suppress it, but on the contrary, he proclaimed 
it to the world by the proof and record of the will. The 
legatee and others interested in the will had an opportunity 
of ascertaining its contents. If she neglected to avail her- 
self of the means of information within her reach, it is 
her misfortune, and she and her heirs must bear the loss. 
To permit ancient transactions, and stale demands of more 
than thirty years’ standing, to be re-opened and litigated 
on the pretence that the claimant was ignorant of the facts 
on the public records of the county in which she resided 
for a great period of her life, would be dangerous in the 
extreme. It would open the door to an infinity of frauds, 
and to interminable controversies and strife. ‘There is no 
principle of policy, or authority of law, which would 
justify or countenance the pretensions of the plaintiff. 

The statute of this State prescribes short periods gen- 
erally for limitations, and where no provision of the statute 
is directly applicable, the limitation in analogous cases, if 
there be any such expressly provided for by the statute, 
will be applied; and if the matters in controversy be not 
analogous to any embraced in the statute, then the longest 
period of limitation known to our laws, which is ten years, 
will be the rule, on the same principle that authorizes 
twenty years in other States, from analogy to their stat- 
utes, to be prescribed as the limit. 

The right to recover this legacy was barred in the life- 
time of Louisa, as well before as after the partition of her 
father’s estate. The claim had been advanced for twenty 
years before the death of the executor, and there are no 
such circumstances in the case as to defeat the operation of 
the statute. Upon principles of policy, upon the authority 
of the law, and for aught that can now appear, upon con- 
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sideration of sheer justice, we are of opinion that the 
judgment of the court below be sustained, and it is ordered 
that the same be affirmed. 


Circuit Court of the United States, Southern District 
of New York, October, 1853. 


Tuomas Ransom Er At. vt. WitttamM Mayo. 


Admiralty Jurisdiction — What is not a Maritime Contract. 


Tue facts of the case sufficiently appear in the opinion 
of the Court, which was delivered by 

Netson, J.— This is a libel against the respondent, a 
ship-builder, and owner of a ship-yard in Coxsackie, Greene 
County, for damage occurring to the owner of the vessel, 
in consequence of her breaking from the fastenings upon 
the ways, as she was being hauled up to be placed in 
the yard for repairs. The libel is founded upon the im- 
plied engagement and duty on the part of the ship-builder 
to perform the service with skill and care, whereas the 
damage resulted from negligence and want of proper skill 
in conducting the business. The court below dismissed 
the libel for want of jurisdiction, upon the ground that the 
duty did not arise out of a maritime contract, nor was the 
work and labor to be performed a maritime service. The 
contract was upon the land, and related to service to be 
performed upon the land, and the case did not therefore fall 
within the admiralty jurisdiction. [entirely concur in this 
view, and must, therefore, affirm the decree below, with 
costs. ; 


Exisua R. Ruckman, Appellant, vr. Jonn H. Morr. 


Charterer of Vessel when Owner pro hae viee — Charter Party not such a 
conveyance of Vessel as need be recorded. 


Where the charterer of a vessel, being also the master, has the sole pos- 
session, control, and management thereof, for a specified time, at a 
stipulated price, and contracts to victual and man her at his own ex- 
pense, he is the owner pro hac vice; and the general owner of the vesse! 
is not responsible for supplies furnished the charterer and master. 

Webb v. Pierce, 15 Law Reporter, 9, affirmed. 
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Semble, that a charter party is not a ‘ conveyance’’ of a vessel under the 
Act of July 29, 1850, and so need not be recorded. 

But whether it is or not, the fact that it is not recorded can be taken 
advantage of only by those who had a previously subsisting lien on the 
vessel. It has nothing to do with the personal liability of the genera! 
owner of the ship. 


Tue facts of this case sufficiently appear in the opinion 
of the Court, which was given by 

Netson, J. — This libel was filed in the court below 
against the owner of the ship Radius, to recover the sum 
of $274 for necessary stores and provisions furnished the 
ship upon the order of the master. She was about entering 
upon a voyage from New York to Norfolk, Virginia, and 
thence to the West Indies, and credit was given for the bill 
of supplies until the return of the vessel from her voyage. 
Jennet, the master, who ordered the supplies, chartered her 
of Ruckman, the owner, on the 25th September, 1851, for 
twelve calendar months from date, at the rate of $200 per 
month, the charterer to keep the vessel in good repair dur- 
ing the term, and pay all bills and demands against the 
same, and to do all the acts necessary to her safety and 
good condition, and deliver her in good order at the expira- 
tion of the twelve months, ordinary wear and tear ex- 
cepted. There was also a special stipulation that the 
charterer was to furnish the ship with all the requisite 
supplies, and also to bear the expenses of her navigation : 
the vessel to be delivered into his possession for his sole 
use and disposal during the aforesaid term. 

Leland and others, being owners of the Radius, sold her 
to Ruckman on the 25th September, 1851. On this day 
the sale was recorded, and the vessel registered in his name; 
and at the same time and date, the charter party was en- 
tered into between him and Jennet. ‘The supplies in 
question were ordered by Jennet on the 19th of Sept., 
although they were not delivered until the 25th. The 
question in the case is, whether or not the owner is liable 
for them under the facts thus stated. 

These supplies were furnished by the house of 8S. & E. 
S. Bloomfield, but in order that the members of the firm 
might be witnesses in the case, they assigned the demand 
to Mott, the libellant, in whose name the suit is brought ; 
and one of the members of this firm is the principal witness 
to sustain it. 

Jennet, a witness for the defence, states, that at the 
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time he purchased the supplies, he informed the house that 
he had chartered the ship for the voyage above-mentioned, 
and that he wanted the supplies on credit until the vessel 
returned, which was agreed to. ‘The vessel returned from 
her voyage in February, 1852, and soon afterwards the bill 
was presented to him for payment, but not paid. 

Bloomfield denies that Jennet informed the house at the 
time of the purchase, that he had chartered the vessel of 
Ruckman for the voyage ; but admits that he told him at 
the time that the defendant was negotiating for the purchase 
of the vessel ; that the papers for the transfer had not been 
completed ; but that they would be in a few days, and that 
he, Jennet, was to be the master. He further states that 
he delayed the delivery of all stores until the defendant 
became the owner, for the purpose of securing his liability 
for the payment ; and, that he had ascertained that the title 
of the vessel was perfected at the custom-house before the 
goods were actually delivered. 

This is the substance of the testimony in the case that 
has any material bearing upon the question involved, al- 
though the examination of the witnesses was extended in 
the court below to a most unreasonable and unprofitable 
length. And, looking at it in any aspect in which it can 
be viewed, it is quite clear that, although Ruckman was 
the general owner of the ship at the time the supplies were 
furnished, yet Jennet, who procured them, was himself the 
owner pro hac vice by virtue of the charter party; and 
hence the person exclusively responsible for the same. 
(13 East, 238; 16 Ib. 169; 1 Ad. & Ell. 312; Abbott, p. 
41, 42, 43, and notes; and Webb v. Pierce, 15 Law Rep. 
9.) He was not the master of Ruckman at the time, but 
the master of the vessel, representing his own interest as 
charterer. Ruckman had neither appointed him, nor held 
him out to the public as the master of a ship over which 
he had any control; and hence Jennet possessed no power 
to bind him as his agent. 

This was admitted by the learned counsel for the libel- 
lant on the argument; but, it was insisted that, in the 
absence of notice of the charter party to persons furnishing 
the stores, it must be regarded as null and void under the 
provisions of the act of July 20, 1850. (Stat. at Large, 
440.) But, assuming this to be so, I am satisfied that the 
Messrs. Bloomfields are chargeable with notice. Besides 
the positive testimony of Jennet, it appears that they made 
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inquiry in respect to the fact of the purchase of the ship 
by Ruckman, and of the transfer of the title, of which ship 
Jennet was to become the master. Having made this in- 
quiry, they must have known the relation in which he 
stood as master of the ship; or, if they did not, the failure 
must be attributed to their own negligence. After taking 
so much pains to ascertain the point of time when the 
negotiation for the vessel was concluded, and Ruckman 
became owner, so as to charge him with the stores pre- 
viously ordered by Jennet ; and the delivery being de- 
layed till he should become the master; it is difficult to 
say that they were not cognizant of all the circumstances 
connected with the transaction ; and of consequence, in 
what relation he stood as master of the vessel. I cannot 
doubt, therefore, but that they are properly chargeable with 
notice of this relation, if the fact was at all material. 

The Act of July 29, 1850, provides that “ No bill of sale, 
mortgage, hypothecation, or conveyance of any vessel, &c., 
shall be valid against any person other than the grantor or 
mortgagor, his heirs and devisees, and persons having actual 
notice, unless the same shall be recorded in the office of 
the collector, &c.”’ 

The second section provides for the recording ; and the 
third, that the collector shall keep an index of such records, 
inserting, alphabetically, the names of the vendor or mortga- 
gor, and of the vendee or mortgagee, &c. 

The argument is, that the charter party of a ship like 
the one in question, is a conveyance within the first section 
of the Act, and is, therefore, void as to third persons with- 
out notice unless recorded, and hence not in the way of 
the libellant. There is undoubtedly some plausibility in 
the argument as to the construction of the Act, and diffi- 
culty in answering it; an yet this instrument is so com- 
mon and well known in the business of commerce, and in 
the use and employment of ships, that if Congress had in- 
tended to embrace it, it would have been most natural to 
have mentioned it in terms. And the phraseology of vendor 
and vendee, and mortgagor and mortgagee, used in the 
third section to designate every description of conveyance 
specified in the first, is scarcely appropriate language as it 
respects a charter party. But be this as it may, and I do 
not intend to express any definite opinion upon it, it seems 
to me quite clear, even conceding the construction contend- 
ed for, that the only consequence would be, to subject the 
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ship to liability in favor of a third person, the same as if 
no conveyance had been made. Recording Acts relate to 
conflicting interests, and liens acquired in and upon lands 
and chattels, aud are designed to regulate the same. As in 
the present case, if the Messrs. Bloomfields had had a valid 
lien upon the ship for the stores furnished, a previous un- 
recorded conveyance by the master would be postponed. 
This is the extent of the Act. In my judgment, it has 
nothing to do with the personal liability of the owner of 
the ship. It is important when the question relates to an 
interest in or claim upon the ship itself, but not otherwise. 

In any view, therefore, that I have been able to take of 
the case, I think the decree of the court below erroneous, 
and that it must be reversed, with costs. 


Circuit Court of the United States, District of Massa- 
chusetts, October Term, 18852. 


The Steam-vessel Eastern RaILroap. 


The Act of Massachusetts (Stat. 1848, chap. 290,) does not give a lien 
for materials sold to a person, who has contracted with the owner of a 
vessel to make certain repairs for a stipulated sum, the vendor having 
notice of such contract. 

The object of the Act was to create liens on domestic vessels for repairs, 
supplies, &e., to the sime extent as the general maritime law gives 
such hens on foreign vessels. 

By the maritime law, the vendor of materials, who sells them to a me- 
chanic whom he knows to have contracted to make repairs for a stipa- 
lated sum, and to whom exclusively he gives credit, can have no len on 
the vessel. 


Tue “ Eastern Railroad” is a steam-vessel of two hun- 
dred and forty-two tons, and without masts. She was 
formerly enrolled and licensed, but since 1843 she has been 
without a license, and pas been employed ouly as a ferry- 
boat for passengers by the railroad to and from Boston and 
East Boston. 

In February, 1851, the vessel being in need of repairs, 
her owners contracted with one Roberts to make a_ portion 
of the necessary repairs and improvements on said boat. 
By the terms of the contract, of which Smith and others, 
the libellauts, had kuowledge, Roberts was also to furnish 
the necessary materials, and all for a certain sum, stated in 
the contract. In July, 1851, Roberts completed his con- 
tract, and was paid in full therefor by the owners, before 
notice of any claim by the libellants. ‘The lumber used 
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for the repairs was furnished to Roberts by the libellants to 
the amount of $1075.13, and it was understood between 
the libellants and Roberts, before he began, that they 
should furnish materials for the work. As the lumber was 
delivered, it was charged to Roberts in the libellant’s books, 
with the memorandum added, for “the Eastern Railroad.” 
Previous to the date of the contract, Roberts had been a 
customer of the libellants, and had had a running account 
with them to the extent of several thousand dollars annua- 
ally for several years, on a credit generally of six months, 
bills thereof being usually rendered on the Ist of January 
and July in each year. At the time of the purchase of the 
materials in question, nothing was said or done by either to 
indicate that the materials were not sold on the individual 
and sole responsibility of Roberts, nor was any thing said 
or done by either to indicate that he purchased or they sold 
in any other than the previous and usual manner. During 
the time of the purchases in question, Roberts bonght other 
lumber of the libellants, to the amount of about $100, 
and there was an unsettled account for lumber on which 
Roberts owed them $600 or $700. 

About the time of the completion of the contract, 
Roberts failed in business. After the completion of the 
work, the libellants demanded payment of Roberts for the 
lumber in question, and on the 13th August, 1851, had 
sued Roberts therefor. They afterwards made a demand 
upon the respondents for the amount thereof, and then, on 
the 19th August, 1851, filed this libel in the District Court, 
where judgment was entered against the respondents by 
consent, who thereupon appealed to this court. 

M. Andross, F'sq., for the libellants, argued, 1. That the 
Statute of Massachusetts of 1848, chap. 290, $ 1, under 
the facts of this case, gave the libellants a lien on the 
respoudents’ vessel, —as their claim was a debt contracted 
for materials used in the repair of a vessel within the Com- 
monwealth, and so within the exact language of the stat- 
ute, as well as within its meaning and intention. The 
statute is given in the opinion of the Court. Webséer v. 
Andes, (18 Ohio, 187); The Calisto, (Davies, R. 38); 
The Autaretie, (15 Law Rep. 518); Somerset v. Dighton, 
(12 Mass. 383); Whetney v. Whitney, (14 Ib. 88.) 
~ 2. If the libellants come within the intent and meaning 
of the statute, they have waived no right under it. The 
Calisto, and The Autarctic, ubi supra. 
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William Dehon, E'sq., for the claimants, contended 1. 
that the Massachusetts statute did not give the libellants a 
lien on the vessel, however it might have been with Roberts ; 
that the dien contemplated by the statute must arise out of 
some contract between the owners of the vessel and the 
party claiming the lien, and could not exist by virtue of 
any contract with Roberts in this case, as he was contract- 
ing personally, and not as agent of the claimant. //ol/ings- 
worth v. Dow, (19 Pick. 128); Gilpin, R. 540; 2 N. York 
Rev. Stat. 587. 

2d. The object of the statute was simply to extend to 
domestic vessels the general principles of the maritime law 
applicable to foreign vessels; and by the maritime law, 
the libellants, under the peculiar facts in this case, had no 
lien on the vessel. 

3d. The boat is not such a ship or vessel as is contem- 
plated by the statute. Birkbeck v. Ferry-boat, (17 Johus. 
54); see also 5 Wend. 564, and 5 Hill, 34; sce L Weud. 
537. 

Ath. If there was any lien, it had been waived. 

The opinion of the Court was delivered by 

Curtis, J.— The lien asserted by the libellants depends 
for its validity upon the construction of the Act of the 
Legislature of Massachusetts passed on the 9th day of May, 
1848, entitled “An act establishing a lien on ships and 
vessels in certain cases.” ‘The principal question is, 
whether by this act it was intended to create a lien, for the 
security of a debt contracted for materials sold to one who 
had eutered into a contract with the owner of the vessel to 
make certain repairs for an agreed sum of money to be paid 
to him by the owner, of which contract the vendor of the 
materials had notice at the time of the sale. That it is 
competent for the Legislature to provide for liens on domes- 
tic vessels to secure not only the debts contracted by or on 
behalf of the owner, for labor, materials and supplies, but 
also debts contracted by those undertaking the repairs of 
such vessel, must be admitted. Such laws in respect to 
buildings on land exist in many of the States, and there is 
an act of Congress to the like effect, in the District of 
Columbia, which received a construction by the Supreme 
Court in Winder v. Caldwell, 14 Howard’s R. 434. 

The question is, whether this act was intended to apply 
to any other debts than those of the owner of the vessel. 

The first section is as follows: —‘“ Whenever a debt is 
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contracted for labor performed, or materials used in the 
construction or repair of, or for provisions and stores and 
other articles furnished for, or on account of any ship or 
vessel within this Commonwealth, such debts shall be a 
lien upon such ship or vessel, her tackle, apparel and furni- 
ture, and shall be preferred to all other liens thereon except 
to mariuers’ wages.” ‘ 
The terms of the section are not decisive respecting this 
question. “ A debt contracted”? may mean by or on behalf 
of the owners of the vessel, or by or on behalf of one who, 
having undertaken the repairs, purchases the materials on 
re Ai. his own account, and uses them upon the vessel in the 
bee execution of his contract. The intention of the Legisla- 
ie 3 ture can be arrived at only by considering the nature of 
the act and of the rights involved in it aud its adaptation 





i to carry out the object contended for by the libellants. 

i of _ If the act is to be so interpreted as to embrace this case, 
a it is obvious that by its operation double lieus were created ; 
y one securing the stipulated price agreed to be paid to 
a Roberts for all the work and materials under his control 
on with the owners, and others securing to the libellauts and 
uf e all persons, with whom Roberts contracted for materials 


and labor, the prices he agreed to pay therefor. 

The act contains no provisions for marshalling these 
liens, or for restricting the amouut of those of the second 
class to the contract price agreed to be paid to Roberts by 
the owners, nor for any means of protecting the owners, 
by notice or otherwise, against being compelled to pay 
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be twice for the same materials. Suppose Roberts had filed 
a 4 his libel to enforee*his lien for the contract price, according 
at to this act he must have had a decree. No authority is 
5 given to call in other parties with whom Roberts con- 


tracted, in order to ascertain whether debts are due to them 
for materials used in the repairs, and the owners would 
ordiuarily have no means of knowing with whom Roberts 
contracted for materials. And yet having forced the owners 
to pay Roberts if he failed to meet his own engagements, 
the court would be compelled, on the application of those 
who have sold materials to him, to make a decree in their 
favor, and thus oblige the owner, who was in no fault, and 
iW had neglected no means of protection, to pay Roberts’ 
debt contracted at his diseretion, both as to amount and 
terms of credit, in addition to their own. 

This practical operation of the coustruction contended 
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for is so unjust, thet I cannot suppose the Legislature in- 
tended it. It would require very clear language to con- 
vince me that the law was designed to give rights which 
caunot exist without producing so much embarrassment 
and wrong that it would be really beneficial to no class of 
persons. 

These views are strengthened by looking at the other 
acts passed by the Legislature of Massachusetts upon a 
kindred subject, and which may therefore be considered as 
in pari materia, 

There are two acts now in force for securing to mechanics 
and material-men payment for labor and materials used in 
erecting or repairing buildings on land; the acts of the 
24th day of May, 1851, and of the 2st day of May, 1852. 
The first applies only to labor, and it provides in terms for 
contracts with the owner, “or other person who has con- 
tracted with such owner for erecting, altering, or repairing 
such building, &c.,” and it requires a notice of the claim 
to be recorded in the Registry of Deeds, within sixty days 
after the labor is performed. 

The other applies to labor and materials, and limits the 
amount of the liens of sub-contractors to the amount of the 
contract with the owner, and declares that there shall be 
no lien for materials, “unless the person claiming such 
lien shall, before furnishing such materials, give notice in 
writing to the owner of the land, and to the person who 
has contracted with the owner of the land, that he in- 
tends to claim such lien for materials furnished as afore- 
said.” 

It can hardly be supposed that the Legislature should 
thus enable the owners of buildings to protect themselves 
against embarrassment and injustice, and at the same time 
leave the owners of vessels no means of doing so; or that 
they should have used clear and express terms to confer a 
lien on sub-contractors upon buildings, and intended to 
confer it on sub-contractors upon vessels by a mere am- 
biguity. 

My opinion is, that so far as respects vessels already built 
and equipped, the object and whole scope of this act was, 
to create the same lien upon domestic vessels for materials, 
repairs, and supplies, as existed by the general maritime 
law of the United States upon foreign vessels. ‘The secoud 
section of the act provides: “That nothing in this act shall 
alter, be construed to alter, or in any way affect, the lien as 
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now existing on foreign ships aud vessels.” To them it 
was not designed to apply; probably for the reason that 
the regulation of liens upon vessels engaged in commerce 
between the several States or with foreign nations, and not 
belonging to citizens of the State, is not a proper subject of 
State legislation. It is a regulation of commerce, within 
the power conferred on Congress by the Constitution. Now 
it is true that under the maritime law, materials and sup- 
plies are presumed to be furnished on the credit of the 
vessel and owners until the contrary is proved. But the 
contrary is proved when it appears that the materials were 
sold to a mechanic for his own account. It is true that the 
libeilants expected wheu they sold these materials, that 
they would be used on the steamer, and that in point of 
fact, nearly all of them were so used. But they knew that 
Roberts did not purchase them under any agreement for 
the owners; that he purchased them for himself; that they 
became his property when delivered; that they were at his 
risk, aud he was at liberty to make any use of them he 
might please to make. ‘They were therefore bought by 
him on his own account, and the credit must be deemed. to 
have been given exclusively to him, for he was and was 
known to be, the sole debtor; and in such a case there is 
no lien in the maritime law. 

It has been argued that this act ought to receive a liberal 
construction for the security of those whose labor and 
materials go to the benefit of owners of vessels, and that 
such liens are favored by the maritime law from sound 
policy. L entertain no doubt that the liens which that law 
creates are for the advautage of commerce and of the 
seamen, mechanics aud material-men in whose favor they 
exist. But [am equally clear that to give sub-contractors 
liens upon vessels without adequate means to work them 
out without embarrassmeut and injustice to owners, would 
in the end benefit no one. Its practical effect would be, 
either to compel owners to employ ouly those who had so 
much capital as to afford undoubted security that they 
would meet their engagements with third persons, or to 
transfer the business of repairing vessels to places where 
the laws created no such dangers. And either of these 
effects would be injurious to the classes of persons whom 
this law was intended to benefit. In my judgment, sound 
policy requires an observance in the case of domestic 
vessels, of those limits prescribed by the general maritime 
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law, which has been deduced by experience from the 
practical necessities of commerce, and other interests of 


those connected with it. 

The decree of the District Court must be reversed, and 
the libel dismissed with costs. 

Milton Andross, for libellants. 

William Dehon, for claimants. 


Abstracts of Becent Amevican Decisions. 


Supreme Judicial Court of Massachusetts, Berkshire, ss., 
September Term, 1853. 


Common Carriers — Notice, &c. Case, to recover damages against the 
defendant Company for injury sustained by plaintiffs through carelesness. 
Butter in tubs was sent to New York city by plaintiffs, to a commission 
merchant, for sale. The tubs were stored on the steamboat of defend- 
ant, running in common with their road, so near the engine reom, that 
the mutter melted, and became injured and worthless. Defence, that the 
carman of the consignee gave Company a receipt fur the goods on arrival, 
reciting that they were ** Received in good order and condition,’’ and the 
following notice in margin — Constgnecs of goods by thes line are requested 
to notice any errors in regard to the line within twenty-four hours, or the 
Company will consider their responsibility as ended. No notice was ever 
given by the consignees or the plaintiffs, before action brought. At the 
trial, defendant contended that the consignee should have brought the 
action, and that the notice excused the carrier, there having been no com- 
pliance with its terms. The court below ruled that the consignor might 
bring this action, the property remaining in him, and that the notice had 
regard to manifest errors, ‘* such as the delivery of a less number than the 
invoiced amount,’ &e. Verdict for plaintifls. Exceptions by defendants. 
Held: Here the loss falls upon the consignor. He continues in his own- 
ership of the property. He made the contract with the carrier. ‘The rule 
might have been otherwise if the consignor had sold the goods, and had 
transmit.ed them to the vendee. The notice will not relieve the carrier 
from liability. A notice, to have this effect. should be clear, unambiguous, 
unequivocal, and brought home to the knowledge of the person with whom 
the carrier deals. Exceptions overruled. Judginent on verdict.— Sanford 
v. Hous. Railroad Co. 

Charles N. Emerson, for plaintiffs ; I. Sumner, for defendants. 

Depositions. Assumpsit on book account. Plaintiff, to prove the items, 
took the deposition of his bookkeeper in Albany, and a bill of items was 
annexed to the deposition, which was claimed to be in the handwriting of 
the plaintiff's attorney, and objected to on that account. It was described 
by deponent as ‘* Bill of items marked ‘A,’ and annexed ;”’ and there 
was no mark ‘*A’’ upon the bill. Held, that the deposition was subject 
to no objection. No rule of court was infringed upon, for it would be 
absurd to suppose that all papers annexed to a deposition should be ** in 
the handwriting of the magistrate, or of sume person appointed,’ &e. 
The paper was well enough identified by the act of annexing it. Excep- 
tions overruled. — Marrin vy. Rogan. 

T. A. Gold, for plaintiff; P. L. Page, for defendant. 
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Equity Jurisdiction — Marshalling of Assets. Bill in Equity. Com- 
plainant alleged that the father of one of the respondents was in his life- 
time a member of a partnership; that he assigaed his interest in the 
partnership to said respondent, and died, leaving a widow and two daugh- 
ters, to whom he devised his real estate. Administration was duly taken 
out upon the estate, and there being no debts as was supposed, the estate 
was divided according to the terms of the will. While the deceased was 
a member of said copartnership, a note of $2000 was made by the firm, 
and given to the complainant. After the lapse of some four years the 
firm became insolvent, and this bill is brought against the representatives 
of the deceased partner, joining the insolvent members of the firm, for the 
purpose of collecting this note out of the estate. Respondents demurred 
to the bill. Ist. Beeause the complainant had a plain remedy at law; 
and 2d. Because the partnership effects had never been marshalled for the 
liquidation of the demand. Held, Bigelow, J. — This demurrer is well 
taken. The complainant had a plain remedy against the administrator of 
the deceased partner. The court are unable to perceive under what clause 
of the statute the bill is framed. It does not lie under that section relating 
to ** contribution,’’ &c., for here there were but two parties, and no con- 
troverted claim would remain unadjusted. (6 Met. 431.) Each partner is 
liable ia soltdo for the payment of the debts. (Stat. 1799, ch. 73; Fuster 
v. Hooper, 2 Mass. 572.) Demurrer sustained ; bill dismissed. — Curtis 
v. Mansfield et al. 

J. Rockwell, and E. F. Ensign, for complainant ; Charles N. Emerson, 
and B. Palmer, for respondents. 

Evidence — Former Judgment. Trespass, for cutting and carrying 
away a large quantity of wood and timber. ‘The defendant justified under 
a written lease or license dated in 1841, whereby the plaiatilf sold the 
wood and timber to the defendant’s granter, reciting that it ** should be 
taken away in a reasonable or suitable time.’’ At the trial in the Common 
Pleas, the defendant, for the purpose of showing that a suitable or reason- 
able time had not elapsed, offered the record of a judgment in an action 
between the same parties, for trespasses committed immediately previous to 
the time declared on in the second action, in which a verdict was rendered 
for the defendant. The court below admitted the evidence, and a verdict 
was rendered for the defendant; and to the admission of said record 
plaintiff excepted. Held, that records of former judgments are often ad- 
mitted, but subject to many qualifications. It is indispensable to the 
admission of such evidence, that the same question should be put in issue. 
(Eastman v. Cooper, 15 Pick. 276) In this case, we think it obvious 
that the same question was not put in issue, but an entirely new question. 
The time covered by the declaration in the first action might well have 
been ** suitable ** and ‘‘ reasogable,”’ but a verdict of the jury upon that 
issue would have no tendeney to show, that the time subsequent was also 
‘* suitable and reasonable.” Exceptions sustained. New trial granted. — 


Sage v. McAlpine. : 
G. N. Briggs, for plaintiff; I. Sumner, and C. N. Emerson, for de- 


fendant. 

Execution — Levy — Officer’s Return, §c. Real action. One of the 
parties claimed the premises by virtue of a levy on execution. The return 
of the officer was, that ** The appraisers were sworn according to law 
faithfully and impartially to appraise the land, as per justice’s certificate.”’ 
The certificate referred to stated that ‘* the appraisers were sworn to ap- 
praise the land at its pres:nt value in money.”’ It was also objected to 
the return, that it stated that ‘ one of the appraisers was chosen by the 
within-named debtor ;** whereas it appeared that there were two debtors 
in the execution. JJe/d, where there is a conflict between the return of an 
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officer in his levy, and the certificate of the justices, the return of the 
officer must control. (Cow/ls v. Hastings, 9 Met. 476.) He is the party 
liable for a false return. ‘The property of the debtor who chose the ap- 
praiser was actually taken, and it sufficiently appears that he was the 
debtor who should make the choice id certum est, &c. Exceptions over- 
ruled. — Kellenberger v. Sturtevant. 

J. S. & L. Page, for plaintiffs ; J.C. Wolcott, for defendant. 

Indictment, gc. This was an indictment founded on Rev. Statutes, 
ch. 23, §§ 5-60, against a town for not keeping a school for the ** higher 
branches,’’ the town containing more than five hundred ‘ families or 
householders.”’ The indictment alleged, in substance, that the town for 
the space of about three years had so neglected, &c. By the statute of 
1850, ch. 274, the inhabitants of towns are relieved from this obligation 
on complying with certain provisions therein contained. At the trial in 
the Common Pleas, the defendant town contended that the indictment was 
defective. Ist. Because it did not negative a compliance with the pro- 
visions of the statute of 1850; and 2d. Because the offence created by the 
revised statutes is an annual one, and it must be indicted as such, or no 
judgment can be rendered for the penalty provided in Rev. Stat., ch. 23, 
§60. The court (Bishop, J.) ruled that the indictment was good. Hed, 
upon the objection first taken: It has often been held, and is well-settled 
law applicable to the subject, that if exceptions, &c. are contained in the 
body of a statute, or in the enacting clause, they must be negatived, for 
they constitute a description of the offence. A familiar illustration is 
found in the statute against labor, &c. on the *‘ Lord’s Day; ”’ there the 
indictment should negative the fact that the labor was of ‘‘ necessity, 
charity,’’ &c. But when the exception is found in a subsequent statute, 
or in an independent portion of the same statute, it need not be negatived, 
and such is the case at bar. As to the second objection, we think it is 
well taken. The penalty provided is, ‘* Twice the highest sum which 
had ever before been voted for the support of schools’’ in the town. A 
general verdict of guilty, does not fix the year in which the town has in- 
curred the forfeiture, and as the time alleged covers a period of three 
years, if the town has raised in said time different sums, the judgment 
cannot be rendered. Judgment arrested. (Bigelow, J.) — Commonwealth 
v. Town of Sheffield. 

Choate, attorney-general, (written argument) for Commonwealth ; J. 
Rockwell, and Charles N. Emerson, for defendant. 

Justice of the Peace — Judicial Liability, §c. Action on the case 
against the defendant, a justice of the peace, to recover damages for not 
returning with the appeal papers a copy of record of recognisance for the 
appeal, whereby the appellant wzs subjected to the payment of a bill of 
costs for his amendment. The court below ruled that the action would 
not lie ; that it was a judicial act, and that it was the duty of the appel- 
lant or his attorney to see that the papers were in proper form, &c. 
Heid, the returning of the copy of the recognisance was a judicial act of 
the magistrate ; and there appears to have been no demand upon the jus- 
tice for the proper copies before the entry of the appeal papers. Had 
there been a demand and a refusal, the case might be somewhat altered. 
Judgmet for defendant on facts agreed. — Jones v. Werden. 

John C. Wolcott, for plaintiff; William 'T. Filley, for defendant. 

Mesne Profits in Real Actions. Upon a judgment for demandant in a 
real action, an assessor was appointed to ascertain the damages. He made 
his report, giving the value of wood, timber, &c. cut and carried away by 
the disseisors up to the date of the writ, and also the value &c. since date 
of writ to the time of the final judgment, referring the question to the court 
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as to the proper rule of damages in real actions. It had been agreed by 
the parties, ‘* that an assessor should be appointed to assess the damages.”’ 
Held, (Thomas, J.) that upon the reference to the assessor, with general 
authority to assess the damages, the proper rule was to include the dam- 
ages in full up to the time of the final judgment. — Hubbard v. Little et al. 

C. N. Emerson, for defendant ; B. Palmer, for tenants. 

Mortgage of Personal Property — Conflict of Laws. Trespass against 
a sherift fur taking plaintiff's property upon a writ of attachment against a 
third party, who had made a mortgage of the property in the State of New 
York and removed the property to Massachusetts, where he had his usual 
place of business. ‘The attachment was made in this State, at his place 
of residence. ‘There was evidence showing that the plaintiff; the mort- 
gagee, by his agent had previously attempted to get possession of the 
property in this State. The mortgage was duly recorded in the town in 
New York where the mortgagee resided, but had not been recorded in 
this State. Verdict for plaintiff; and exceptions. Held: The whole title 
of defendant was acquired under the Jaws of the State of New York. 
The property was bought there, and mortgaged there, and the lex loci 
inust govern. A party who obtains a good title to property, by and under 
the laws of a sister State, is entitled to enforce those rights here. ‘There 
was no ground for supposing that the mortgage should have been recorded 
in that town in this State where the mortgagor had his usual place of 
business. (Stat. 1843, ch. 72.) Decisions made under insolvent laws, 
where there are conflicting rights of creditors, are of a peculiar nature, 
and have no bearing upon this question. Exceptions overruled. (Shaw, 
Ch. J.) — Langworthy v. Little. 

I. Sumner, for plaintiff; B. Palmer, for defendant. 

New Practice Act — Interrogatories to a Party. Action of contract 
under New Practice Act of 1852. Defendants’ attorney filed in court 
below, interrogatories to be answered by the plaintiff, who resided out 
of the State. These interrogatories were not answered in ten days, and 
defendants claimed that plaintiff should be ‘‘nonsuited” under provision 
of the stat. 1852, § 72. The presiding Judge (Mellen) ruled, that it was 
the duty of the attorney who filed the interrogatories to see that the 
answers were made and returned into court, if he would avail himself 
of them. ‘To this ruling defendant excepted. Held, that a party, although 
out of the State, is bound to make his answers to the interrogatories 
within the time required by the statute. If further time is necessary, 
it will be granted, on motion, but citizens of other States are entitled to 
no advantages over our own citizens. They seek their remedy here, and 
are subject to the rules of court and the requirements of law. Under the 
statute of 1851, different provisions were made, but the legislature seem 
completely to have omitted them in the new statute. Exceptions sus- 
tained, and case remanded. — Townsend v. Gibds et al. 

1. Sumner, for plaintiff; J. Branning, for defendants. 

Partnership — Pleading. Action by plaintiff against a voluntary associ- 
ation who had issued a policy insuring plaintiff's health, &c., at the rate 
of $8 per week. Plaintiff had failed to meet certain assessments made 
by the association, and by the rules claimed that he was no longer a 
member, and could bring suit. The action was for past dues. Held: Here 
there is no plea in abatement; but on the agreed statement, we think 
it appears that the persons composing the association were to all intents 
partners; and that relation, existing between the plaintiff and his asso- 
ciates, has not been destroyed so as to permit the partner to sue his 
copartners. When the plaintiff sues, he sues himself. Any judgment 
obtained against the copartnership is against himself, and he must con- 
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tribute to its satisfaction. Demurrer sustained. — Cormick v. Banning 
et als. 

J. E. Field, for plaintiff; M. Wilcox, for defendants. 

Pleading — Bond in Replevin. Action of replevin. After the case 
was opened to the jury, at the trial, defendant objected that the description 
of the property in the replevin bond was not identical with that in the writ, 
one article being omitted from the former. Court below ruled that the 
objection, if valid, came too late ; and defendant excepted. Jkld, that 
without passing upon the question whether this defect would have been 
good ground of abatement if taken at first term, we are all of opinion, that 
after a case is opened to the jury, and the parties have examined their 
witnesses and closed their pleadings, it is to be presumed that all formal 
defects are waived. (Simonds v. Parker, 1 Metealf 508; Wolcolt v. 
Mead, 2 Ib. 516; Joyner v. Egremont, 3 Cush. 567.) Exceptions over- 
ruled. — Bacon v. Weston et al. 

Rockwell & Colt, for plaintiff; I. Sumner, for defendant. 

Pleading — Trover — Merger of Tort, §c. Action of tort for con- 
version of iron ore. A controversy was pending between plaintiffS and 
one Stevens, who represented certain heirs, &c. in relation to the title to 
an iron ore bed, (reported 7 Cushing.) Before the title was settled, Ste- 
vens, who had dug and was digging ore, gave a bond to plaintiffs, whereby 
he obliged himself to pay for all ore, &c. dug and on the bank, if the title 
should be found to be in plaintiffs. Stevens sold the ore to the defendants. 
The title having been found for plaintiffs, they commenced this action 
against Stevens’s vendees, to recover damages for the ore so taken. ‘They 
(the plaintiffs) had previously sued said bond. At the trial defendants 
offered to prove the bond, and also an agreement of compromise, whereby 
the plaintiffs were, as defendants contended, estopped, &c. The court 
rejected the evidence, and verdict was rendered for the plaintiffs for the 
balance of the account, &c. Defendants excepted. Held: We see no 
reason why this evidence was not admissible. Here had been a ‘treaty 
of peace,”’ and the recital in the bond was broad enough to cover all dam- 
ages now sought to be recovered on an action of trover. There was mani- 
festly a waiver of the tort, and the remedy of plaintiffs is upon the bond 
and agreement. New trial granted. — Briggs Iron Co. v. North Adams 
Tron Co. 

Rockwell & Colt, and W. T. Filley, for plaintiffs; H. L. Dawes, and 
L. C. Thayer, for defendants. 

Promissory Note — Consideration — Receipt. Action of contract on a 
note. ‘The defence was, that the note in suit was one of two notes which 
had been substituted for a former note held by the payee, he giving a re- 
ceipt, and agreement to deliver up the last-named note ; and an allegation 
that the same had not been given to the defendant, the maker. | Held 
The note in suit was founded upon a geod consideration, and the delivery 
or giving up of the first note was not a condition precedent, as claimed by 
the defendant. The non-delivery might be a good cause of action, but 
would not constitute a defence. Exceptions overruled. — Traner v. 
Stevens. 

P. L. Page, for defendant ; James D. Colt, for plaintiff. 

Referees, Submission to — Injunction against Nuisance, §-¢.— Construc- 
tion of an Agreement of Reference-—Warrant to Abate, §c. Plaintiffs 
commenced five actions on the case against the defendant, for nuisance 
caused by his dam, upon the same stream and below the plaintiffs’ mills, 
causing backwater, &c. The alleged nuisance had been continued some 
years, and about six months intervened between the dates of the several 
writs. Al] the cases were referred to referees, who were, by common 
rule of court, and a supplemental record agreement of the parties, em- 
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powered to pass upon all questions of controversy, fix the height at which 
defendant’s dam might be maintained, reduce the same if it should be 
reduced, and among other things it was recited that the referees might 
award damages (if any) sustained by plaintiffs after the date of the last 
writ. Also, ‘*that whatever the referees should decide, should be done 
under their direction.” A report was made, deciding that the defendants* 
dam was some inches too high, and should be to that extent reduced ; and 
damages were awarded in all the cases, and up to the final finding of the 
referees. The awards were opened, and filed and accepted, and plaintiffs 
now come and move for judgment, an injunction, and a warrant to the 
sheriff, &c. to abate the nuisance complained of. It was contended by 
defendants, that no judgment should be entered for the damages beyond 
the date of the last writ, that the referees had not followed the terms of 
the submission, and that no warrant to reduce the dam should issue, be- 
cause by the terms of the submission the referees were the only proper 
persons under whose direction the reduction should be made. Held, that 
the rule of reference authorized by ancient practice, although specific 
limitations and conditions were superadded by the parties, and although 
conditions, &c. were contained in the award, would constitute a good 
ground for a judgment upon the award. (Commonwealth v. Pejepscut 
Proprietors, 7 Mass. 399.) The rule of court is in fact upon the consent 
of parties, and the subsequent damages might rightfully be added. Both 
parties become actors by the agreement. Neither can the ground be sus- 
tained, that in this case the referees were the proper authority in fact to 
reduce the dam. It cannot be supposed that the parties intended that the 
actual manual operation of cutting down the dam was to be performed by 
the referees. The language is, ** Under the direction,’ &e., but this is 
substantially according to their direction, and this is effectuated by the 
judgment of the court to which the report of the referees is returned. 
Judgment entered upon the award. ‘The warrant to be stayed for eight 
months, to give the defendant an opportunity to remove, &c. (Rev. Stat. 
ch. 106.) Motion for injunction not sustained. Shaw, Ch. J.; Mer- 
rick, J., did not sit in this case, having been one of the referees. — Berk- 
shire Woollen Co. v. Horace H. Day. 

H. W. Bishop, Rockwell & Colt, and G. N. Briggs, for plaintiffs; 1. 
Sumner, and Charles N. Emerson, for defendant. 

Trustee’s Costs. Upon agreed statement of facts, it appeared that 
defendant Company was summoned as trustee of plaintiff, a laborer in 
their employ, in the Police Court at Pittsfield. An answer was sent by 
mail from one Phelps, an agent or attorney of the corporation, acknow- 
ledging an indebtedness to plaintiff of some $22, and praying costs, to 
wit, ** Travel from Springfield, $2.64, and oath, 20 cents,’’ together with 
fees fur attendance and answers. ‘The said agent or attorney claimed to 
retain said costs in his hands, and paid the balance. ‘The police court 
refused to allow the two first items of costs. This action was brought by 
plaintiff to recover the said costs so retained by the corporation. Held: A 
trustee can only recover costs in any case by a judgment of the court 
before whom he is summoned. He has no right to retain the costs in his 
hands. Here the trustee did not ask the court to tax his costs ; he merely 
claimed and retained them. It was proper for the court to tax his costs, 
and if he was dissatisfied to appeal from the taxation. Upon agreed state- 
ment, plaintiff is entitled to recover. — McLaughlin v. Western Railroad 
Company. 

P. L. Page, for plaintiff; J. D. Colt, for defendant Company. 
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Proressor Parsons’s ADDRESS COMMEMORATIVE OF Proressor Green- 
Lear. — At the request of the Students of the Dane Law School, 
Professor Parsons, on the 20th of October, delivered an Address in the 
Church of the First Parish in Cambridge, commemorative of Professor 
Greenleaf. While our readers will regret to learn that Prof. Parsons 


declines complying with the request of the students who desired a copy of 


his Address for publication, they will read with pleasure the following 
extracts, which we are permitted to take from the Professor’s manuscript. 

—‘* What then is the story, and what the lessons, of the life that has 
just terminated? Let us begin at the end. In that last of his days on 
earth, he had been busy at home and abroad. As some of you saw, he ex- 
ercised his habitual kindness by bringing a stranger to our Hall, and 
opening to his wants the wealth of our Library. He had gone into the 
neighboring city, and there employed himself with his usual activity. 
And when evening brought on the hours of rest, he rested as he loved to 
rest, in working still. A proof-sheet of the book he was then publishing 
was brought to him. Upon that paper he wrought; he folded it, and 
after his family devotions, retired ;— and died. What was the life, of 
which this was the appropriate euthanasia ! 

** Professor Greenleaf was born on the 5th December, 1783, in New- 
buryport, where his family had been settled for many generations. His 
ancestor in the sixth remove came there from England. ‘Tradition says 
that he was a Huguenot, and translated his French name into th» Mnglish 
one borne by his descendants. ‘Three of these were military officers, one 
of whom was renowned as a brave and suecessful leader in the early bat- 
tles with the Indians. Prof. Greenleaf’s grandfather, Jonathan Greenleaf, 
was a member of the Congress which sat at Watertown, and afier the in- 
dependence of this country, he was a member of the Governor's Council, 
and of the Senate or the House of Representatives for more than twenty- 
five years. After what education Professor Greenleaf could obtain in the 
schools of Newburyport, he entered at eighteen years of age, as a student 
of law, the office of Ezekiel Whitman, in New Gloucester. This gentle- 
man has passed through high judicial office, and now lives in venerable 
age in Kast Bridgewater. ‘Then he was a young lawyer, but a few years 
older than his student. Here Mr. Greenleaf remained three years ; and, 
in 1806, he married, and began the practice of the law in Standish, an in- 
land town about sixteen miles from Portland. ‘Thence he removed after 
a six months’ residence to the town of Gray, and remained there twelve 
years ; when, in 1818, he removed to Portland. In 1820 he was ap- 
pointed Reporter of the Decisions of the Supreme Court of Maine. He 
held that office until 1832, and remained in Portland until the next year, 
when he was appointed Royall Professor in this Law School. ‘That office 
he held until 1846, when he was transferred to the Dane Professorship, 
at that time vaeant by the death of Judge Story. He held this Professor- 
ship but two years, when, in 1848, his failing strength becoming wholly 
unequal to the accumulated labors by which he had been almost crushed, 
he resigned the place. His release from care and toil was followed by 
an immediate amendment of his health, which seemed to be almost entirely 
restored, and for some years he has performed more labor than most men 
of his age are either able or willing to perform. 
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‘** His Reports extend through nine volumes, and contain the decisions 
of the Supreme Court of Maine from 1820 to 1832, inclusive. In 1821 
he published a work under the title of ‘ A Full Collection of Cases Over- 
ruled, or Denied or Doubted, or Limited in their Application, taken from 
American and English Reports.’ In 1842, he published a volume on the 
Law of Evidence; in 1846, a second volume; and within the present 
year, a third volume on the same subject. In 1850, he published an an- 
notated edition of Cruise’s Digest of Real Law. 

‘* These are his contributions to the legal literature of this country. 
His first law book sprang, as we have his own authority for saying, from 
this circumstance. Very early in his professional career he had given 
an opinion, and argued a case which grew out of his opinion, upon the 
authority of an English decision which seemed to be applicable and de- 
cisive. But the court informed him, that this case had been overruled, 
and had no authority whatever. He determined at once to ascertain, as 
far as he could, which of the apparently authoritative cases in the Reports 
had lost their foree, and to give the information to the profession. The 
idea was original, the execution good, and the book very useful. It 
would have been more complete if the author could have had access to a 
more complete library of Reports; and it would have been more useful, 
if not only the case, but the precise point of the case which was over- 
ruled, had been in all instances more distinctly stated. His Reports are 
among the most valuable of the American Reports ; and a new edition 
having been demanded by the profession, it was recently published. His 
— of Cruise has entirely superseded, for American use, the English 
edition. 

** It is however in his work on the Law of Evidence, that we find the 
best proof of his industry, his learning, and his sagacity. He certainly 
intended it at first mainly as a manual for students. But the profession 
took it up; and as repeated editions were demanded, it grew upon his 
hands ; and it has grown equally in public favor, until it has overcome all 
competition, and become the book which every student must read, and 
every practising Jawyer must have. How completely it has monopolized 
the public favor, may be inferred from the fact, that of the several volumes, 
there have been printed in this country, if we include the second edition 
of the third volume, now going through the press, but very little less than 
thirty thousand copies. 

** There is other evidence, foreign evidence, which I can give, (and | 
regret that I can,) of the value of Mr. Greenleaf’s books. In 1848 there 
was published in London a work, which bore upon the title-page, ‘ A 
Treatise on the Law of Evidence, as administered in England and Ireland, 
with Illustrations from the American and other Foreign Laws. By John 
Pitt Taylor.’ In the Preface, Mr. Taylor says his work is founded on 
Dr. Greenleaf’s, which he praises largely, stating that at first ‘I had only 
intended to edit that work; but finally determined to abandon it, and to 
submit to the public a Treatise of my own.’ ‘The way in which he aban- 
doned it, was, to take from Mr. Greenleaf’s work the whole order and 
arrangement, all the citations from the Roman law and Continental 
writers, and, without farther acknowledgment or indications, one hundred 
and seventy-eight sections, without any change whatever, or at most but 
slight verbal changes, and large parts of many others ; — arPact of literary 

iracy of which it is difficult to say whether it is more discreditable to 
Mr. Taylor, or honorable to Mr. Greenleaf. 

** In 1846 he found time to give to the world the results of other studies. 
Always profoundly interested in the truths of the Christian religion ; 
always profoundly affected by that desire, which it would seem that every 
earnest believer must have, — the desire to give to otlicrs that blessing of 
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belief which he possesses himself, that support which had sustained him 
under terrible and repeated blows, that light to which he had looked for 
guidance through storm and conflict without and within, to rest and peace 
without and within, and had, too, looked not in vain, —he found time to 


gratify this desire by publishing a volume entitled * An Examination of 


the Testimony of the Four Evangelists, by the Rules of Evidence admin- 
istered in Courts of Justice: with an Account of the Trial of Jesus.’ It 
may be mentioned, as a proof how Jong this subject had occupied his at- 
tention, that it was begun in 1817, when he was confined to his bed by a 
painful and tedious disease. And it may be farther added, as evidence 
of the high estimate formed of it where personal feeling could have had 
no influence, that in 1847 it was republished in England, at the suggestion 
of the present Archbishop of Canterbury. 

** In addition to these works, he published from time to time a con- 
siderable number of less size and importance, of a more temporary value, 
which | will not now pause to enumerate. 

‘Tf, however, Mr. Greenleaf could himself have directed the course of 
one who was to construct a memorial of him, assuredly he would have 
given especial prominence to that which was not only the scene of his 
long-continued usefulness, but the object with which he was (aside from 
the sacred relations of home,) most earnestly, most devotedly, and most 
successfully identified. I refer, of course, to this Law School. He suc- 
ceeded Professor Ashmun in 1833 as Royall Professor. It was, as I have 
always understood, at Judge Story’s suggestion that Mr. Greenleaf was 
solicited to leave Portland and take upon himself these new duties. I 
have been told, but not by Professor Greenleaf, that Judge Story, holding 
his court in Portland, had there an interesting case in Admiralty. At 
that time this branch of the law was known only in our largest commercial 
cities, and not to many of the profession there. And Judge Story was 
surprised, when he found that Mr. Greenleaf brought to this case a 
thorough acquaintance with this very peculiar system of law, which he 
himself deemed of great importance, and which, foreseeing its constantly 
increasing value, he wished to make prominent in the instruction of the 
school. And he immediately determined to bring Mr. Greenleaf to Cam- 
bridge if he could. But there were difficulties in the way ; for Mr. 
Greenleaf felt that there was some peril in the change. ‘There were then 
some fifty students in the school ; and though compared with your present 
numbering, of thrice as many, that may not seem large, it was then 
thought, and justly so, that the school was in a prosperous condition. 
As Judge Story’s official engagements took him away a very large part of 
every term, it was obvious that upon the Royall Professor must devolve 
the main work of instruction, and a large share of the duty and the diffi- 
culty of sustaining and increasing this prosperity. It was not without 
much misgiving, and many fears, that Mr. Greenleaf accepted the position, 
and his new duties pressed upon him at first, and for a considerable time, 
as a painful burthen, filling him with the constant dread that he had as- 
sumed a duty too large for his fulfilment. But this was because he saw 
this duty in‘its full magnitude ; because he measured rightly its whole 
extent; and it therefore was one great qualification for the duty. And 
he went on, working as he had learned how to work} hope and strength 
growing with the growing success of every term, until at last all doubt 
was lost in triumphant prosperity. In the year 1848, when he resigned 
the office, we learn from the published list that there were one hundred 
and thirty-one students in the school, which is within one of the highest 
number that has ever appeared in the printed catalogue until the present 
year. 

‘* During the thirteen years, from 1833 to 1846, these two men, Story and 
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416 Miscellaneous Intelligence. 


Greenleaf, went on, working together to build up the school on the founda- 
tions which had been laid by Stearns and Ashmun. They worked har- 
moniously, and suecessfully ; the more successfully, certainly, and perhaps 
the more harmoniously, because they were so entirely different. They 
were in fact the complements of each other. With much in common, for 
both were able, learned, and of the most devoted industry, there were 
other traits which belonged to one or the other of them exclusively. 
Greenleaf was singularly calm, finding strength in his very stillness, and 
if by nature, as some indications suggested, subject to impulse, an habit- 
ual suppresser of impulse, always cautious, and therefore always exact. 
Story was as vivid and impulsive as man could be. His words flowed like a 
flood ; but it was because his emotions and his thoughts demanded a flood 
as their exponent. Pouring forth his varied and inexhaustible stores of 
learning, and with them the suggestions of an exuberant fancy, he sur- 
rounded a question with a blaze of light that sometimes flickered and dis- 
turbed the vision; while Greenleaf’s fewer illustrations, were just those 
which were needed to bring the determining principle clearly before the 
apprehension, Story’s manner was most peculiar; every body listened 
wher he spoke, for he carried one away with the irresistible attraction of 
his own swift motion. And Greenleaf, somewhat slow and measured in 
his enunciation, by the charm of his silver voice, the singular felicity of 
his expressions, and the smooth flow of his untroubled stream of thought, 
caught and held the attention of every listener as few men can. No 
wonder that such a man as either of these succeeded; no wonder that a 
school, in which were two such men, succeeded. And their success was 
so great, and so large a portion of it was due to each, that it is not worth 
while to attempt to apportion it exactly. But if [ were to endeavor to do 
this, I should say that Story prepared the soil, and Greenleaf sowed the 
seed. Not that Story failed to impart much and very valuable instruction ; 
but when we remember that his official engagements, while they gave him 
very peculiar opportunities for advancing the interests and swelling the 
numbers of the school, compelled his absence for the larger part of every 
term, and exposed him while here to interruptions which must have in- 
terfered very seriously with regular instruction ; and that he frequently 
indulged himself and his hearers with interesting biographical sketches of 
learned lawyers and eminent statesmen whom he had known, and with his 
own personal reminiscences of the growth and development of the law and 
jurisprudence of this country ; and that his lectures were employed in the 
exposition of the general principles of the law, rather than in its details ; 
when we know this, and remember also his fervid utterance, and the 
vivid interest in his topics which he felt and imparted, we may perhaps 
say, that Story quickened and stirred the minds of his hearers, awoke in 
them that love of the law, as a science, which he felt so strongly, and 
made them ready for the lectures by which Greenleaf satisfied that appe- 
tite for instruction, which Story had awakened ; and thus, what each did 
derived value and efficacy from what the other did. 

** You have asked me to speak of Professor Greenleaf also as a lawyer. 
Before he came to Cambridge in 1833, I knew nothing of him personally ; 
but I had heard of him as a prominent member of the bar of a neighboring 
State. Afterwards I met him occasionally in practice. He never had 
here what would be called a large business, for his devotion to the duties 
of his professorship made that impossible. But he was engaged in some 
of the most interesting cases which were tried before our courts, and as a 
Master in Chancery in the Courts of the United States, he had frequently 
charge of important business. As a lawyer, I should say that he was 
characterized by learning, caution, fairness, and sagacity ; and, although 
not claiming to be eloquent in the usual sense of the word, he gave utter- 
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ance to his good sense and his accurate learning in a manner which did 
them full justice, and its attraction and persuasiveness did full justice to 
his clients. These qualities, sustained as they were by indomitable in- 
dustry, would have insured to him high position and extensive business 
any where; but, as he often said to me, he greatly preferred the compara- 
tive retirement of a life in Cambridge, which seemed to mingle the scholar 
with the lawyer, and gave him the opportunities he desired of imparting 
his great knowledge of the Jaw by direct instruction, and also of making 
it widely and permanently useful by his books. 

‘«T have thus presented to you Professor Greenleaf, as the lawyer and 
the teacher, and have suggested to you the lessons of his early life, and 
told you of his firm religious faith. Of these | have spoken what 1 be- 
lieve to be the truth ; I have presented him to you, in these respects, as I 
see him myself. His life was peaceful, and in some measure withdrawn 
from publicity. He was no soldier, to win the acclaim of many voices 
by that kind of heroism which to many minds is the only kind ; he was 
no politician, mounting from place to place as he was borne up by the 
breath of popular favor; and accustomed to conquer in those battle-fields, 
where the tongue and the pen are the only weapons —sometimes the 
poisoned weapons of attack —and utter insensibility the only shield; and, 
when this fails, wounds are inflicted that burn and fester, as those from 
shot and thrust cannot. None of these distinctions were his, and none 
such did he seek —none such does his example recommend. He was 
only a good man in all the relations and duties of life, a good citizen, a 
Christian gentleman, a teacher, zealous, able and successful, an honor to 
his profession, so bearing himself, through good and ill, that no imputation 
of vice, no suspicion of folly, ever fell upon any one hour of his life. 
This was all: but it was enough to make his death mourned as a public 
loss; to make men feel that one has gone who by his unstained life, by 
his excellent example, by his active usefulness, filled a wide place in 
public regard. It was enough to give him more than all the celebrity he 
coveted, to fill his home with comfort, and Jeave none of his wants (for 
they were reasonable) unsatisfied. Is not this enough? And yet it is no 
more than is offered to every one of you by the motive and the promise 
of his example. The so-called chances of life were none of them with 
him. He made his chances. He made the means with which he 
wrought; he made himself, and his own success; always, as he loved 
reverently to say, with the guidance and support of that help, which is 
always given to all who are willing to reecive it and live by it. I know 
no life, that says so distinctly to every young man,— Before you may 
lie great labors, and there may be much sorrow mingled with your labor, 
but if you use the right means, (and all may use them,) and in the right 
way, and for the right use, that end must be attained. 

** All of Professor Greenleaf that could die, we have buried beneath 
the ground. Over what we have thus given to the earth, no seulptured 
stones may rise. But we may remember his virtues ; we may make them 
again vital in our own lives ; and so, when we too pass onward, transmit 
them to others, to live again in their lives, and thus in an ever-widening 
circle, they will be green and fruitful, until men shall cease to profit by 
good example. 

** So let us build his monument.’’ 
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Notices of New DVooks. 





Reports or Cases Arcuep ano Dererminep 1x THE ENGiisu Counts 
vor Common Law; with Tables of the Cases and Principal Matters. 
Kdited by Hon. George Suarswoop. Vol. LXXII. Containing the 
Cases of Michaelmas Term, 1852, Hilary Term and Vacation, 1853, 
and part of the Easter Term, 1853, XVI. Victoria. 1 Vol. 8vo. 
be 887. With Appendix. Philadelphia: T. & J. W. Johnson, Law 

ublishers, 1853. 


Tuts is the seventy-second volume of the well-known series of Common 
Law Reports, which these enterprising publishers are giving to the pro- 
fession, and which we are glad to hear are having so wide a circulation. 
The merits of the series, they being reprints of the regular and authorita- 
tive Reports, are too well known to need commendation. We cannot 
however refrain from calling the attention of our readers to the early 
appearance of the volume: it being in advance of all the reprints, con- 
taining cases as late as Trinity Term of this year. The volume has an 
unusual number of interesting and important cases, among which is the 
well-known case of Regina v. Newman —(Achilli v. Newman.) Mr. 
Sharswood has done a good service in adding in the Appendix the General 
Rules and Forms adopted at Hilary Term, 1853 ; also the Rules of the 
Courts of Queen’s Bench, Common ao and Exchequer; Directions to 
the Master of the Courts, and Schedule of Costs ; and the Rules, Orders 
and Regulations made by the Judges in pursuance of the Common Law 
Procedure Act. ' 


A Treatise ox THe Law or Bitts or Excuance, Promissory Notes, 
Bankers’ Casn Notes anp Cuecxs. By Joun Barvarv Bytes, 
Serjeant at Law. Third American from the Sixth London Edition, 
with Notes illustrating the Law and Practice in this country. By Hon. 
Grorce Snarswoop. Vigtlantibus non Dormientilus, jura subveniunt. 
1 Vol. 8vo. pp. 616. Philadelphia : T. & J. W. Johnson, Law 
Booksellers, 1853. 


This manual by Mr. Byles has heretofore been published in the series 
composing the Law Library. It is now issued separately, under the 
editorial supervision of Judge Sharswood, who appears to have bestowed 
upon the volume much care. The leading American cases in the several 
States are cited in the Notes, and the volume is thus made an accurate 
and compendious handbook for the student and practitioner. The book is 
well printed, on good paper, comparing well with any issued by other 
publishers. 


Norice. — The Editor of the Law Reporter apologizes to the sub- 
scribers thereto for the great delay in the publication of this number. It 
has been caused by the pressure of unexpected official duties. He is at 
the same time gratified to inform them, that he has secured the services 
of Georce S. Hate, Esq., to aid him in his editorial labors, to commence 
with the December number, which is now in the printers’ hands. 
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Obituary Notices. 


Diep, in Cambridge, Mass., October 6, Hon. Simon Gareencear, LL.D., 
Emeritus Professor ef Law in Harvard University. 

We have already given a brief sketch of the life and labors of Professor Green- 
leaf, and we hope at some future time to be able to publish a fuller biography. 
The proceedings of the Bar in Boston upon the oceasion of his death, are given 
below. The proceedings in Boston are taken from the papers of the éay, Satur- 
day, October 8. A meeting of the members of the Suffolk Bar was called in the 
Law Library, to manifest their respect for the memory of their distinguished 
brother, the late Hon. Simon Greenleaf, LL. D. The venerable Justice Wilde, 
late of the Supreme Judicial Court, was called to the Chair, and George Bemis, 
Esq., appointed Secretary. Judge Wilde, in taking the chair, made some appro- 
priate remarks upon the early professional life, and subsequent professioual emi- 
nence and personal characteristics of the deceased. . . 

C. G. Loring, Esq., spoke of Mr. Greenleaf as_an honorable and high-minded 
advocate and jurist, Bey offered the following Resolutions, which were unani- 
mously adopted. 

Resolved, That while in the decease of Professor Greenleaf we lament the death 
of a professional brother, we are aware that, as members of the bar of this city, we 
have buta small part in so great a name as his; but we shall remember with pride 
that his name is upon our roll, and that he was our venerated associate and friend. 

Resolved, That as Americans we owe to him a debt of gratitude, for by his sci- 
ence and erudition he has illustrated the juridical literature of his country at home 
and abroad, and added another Amertean name, with those of Story, Kent, and 
Wheaton, to the great legal authors of Christendom. 

Resolved, That by his laborious, genial, and successful services as teacher of the 
law in the school at Cambridge, he has deserved the gratitude of his country, for 
there he has through many years assisted in training up the youth of America, 
drawn thither from every State, by his fame and that of his associates, in the prin- 
ciples of jurisprudence, in elevated views of professional conduct, to exemplify and 
diffuse them in all parts of our land. 

Resolced, That while we remember with a melancholy pleasure the peculiar 
grace and dignity of reason, voice and manner, that marked our deceased brother, 
we reflect with unmixed satisfaction upon the knowledge that these were but signs 
of a purity and grace within, of a religious discipline of inany years, and of no 
common vigor, Which made his sudden death one from which he needed no prayer 
for deliverance. 

Resolved, That a copy of these Resolutions be sent to the family of the de- 
ceased, as an assurance of our sympathy in their bereavement. 

Resolved, That Hon. Richard Fletcher be requested to present these Resolutions 
to the Supreme Judicial Court, now in session in this County, and to request that 
the same may be entered on its records. 

— a remarks by G. T. Curtis and Sidney Bartlett, Esqrs., the meeting 
adjourned, 


Upon the coming in of the Supreme Court on Monday morning, Judge 
Fletcher presented the Resolutions adopted by the Bar relative to Mr. Greenleaf, 
with a brief and eloquent speech, and moved that they be entered on the records 
of the Court. Judge Bigelow responded, and directed that they should be re- 
corded ; and the Court adjourned, as a mark of respect to the memory of the 
deceased. 

In the Court of Common Pleas, Judge Hoar presiding, on Saturday morning, 
Oct. 8, Geo. P, Sanger, Esq., Attorney of the Commonwealth for Suffolk County, 
in a brief address formally announced to the Court the death of Mr. Greenleaf, and 
moved an adjournment. Judge Hoar replied, in substance — “ Among those emi- 
nent lawyers who have never held judicial station, the name and opinions of Mr. 
Greenleaf stand highest as authority, in all matters of law, He gained this high 
position - incessant and devoted labor in his profession. [ consider his death a 
great public loss, and it is therefore most fitting that the motion now made should 
be allowed.” 


The proceedings of the Cumberland Bar, Maine, we shall give in the Decem- 
ber number. 
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Ensolvents in Massachusetts. 





Commencement of} Name of Commissioner, 
































Name of Insolvent. | Residence. 
Proceedings. 
, BE er ee | 
Brownell, Andrew P. |New Bedford, Sept. 24, John C. Stone. 
Buagen, James ‘Spencer, a" Heary Chapin. 
Cate, James F. Lowell, “« 8K, isaac 8. Morse. 
Church, George Springtield, “ 21,  |Henry Vose. 
Clark, Chester Stoughton, ee. Francis Hilliard. 
Covill, David Quincey, a...” Samuel B. Noyes. 
Curran, John Randolph, Oct. 20, Samuel B. Noyes. 
Davis, Charles W. ‘Townsend, Sept. 3, Isaac 3. Morse. 
Dexter, Alonzo Melrose, _ an Asa F. Lawrence. 
Doloff, Sylvester Boxford, is = John G. King. 
Dustin, William C. Stoneham, - = Asa F, Lawrence. 
Dutton, Almatin “hicopee, *« 8, lienry Vose. 
Dutton, Wesley P. Boston, {| 20, John P. Putnam. 
Favor, George W. Newburyport, - N. W. Harmon, 
French, Christopher etal. — Berkley, “ 1, E. P, Hathaway. 
Gerrish, Orin B. Newburypout, “20, N. WW. Harmon. 
Green, Linus et al. Sheiburae, > David Aiken, 
Goodale, John Dedharn, «10, John P. Putnam, 
Goodwin, William A. Lawrence, | se + ‘John G. King. 
Hall, Charles EB. Boston, « 30, (John P. Putnam. 
Harris, Alfred G. Lowell, “20, ‘Isaac S. Morse. 
Haskins, Bartlett et al. Berkley, 7” ae E, P. Hathaway. 
Hathaway, Joseph G. Millbury, . «& Henry Chapin. 
Hazard, Samuel! L. Cambridge, * BB Jobn P. Putnam. 
Hill, George R. et al. Lawrence, “ 8; N. W. Harmom 
Hunter, Otis M. Spencer, ad 1, Henry Chapin. 
Kinaston, Oran Andover, 26, John G. King. 
Leighton, Hannah Lowell, «25, = Isaae S. Morse. 
Leonard, Joseph Dorchester, © 12, Francis Hilliard. 
Mann, Levi et al, ‘Randolph, Oct. 15, ‘Samuel B. Noyes. 
Mann, Seth et al. Ra-dolph, » Oct. 15, Samuel B. Noyes, 
May, — PF. . Attleborough, —- - re H. Bennett. 
aynard, Joseph W. Newton, Sept. 17, Asa F. Lawrence. 
Merritt, Jerome Boston, <« 9, John P. Putnam. 
Mitchell, Lorenzo D. Cambridge, = ae Asa F. Lawrence. 
Morrill, G i. Stoneham, ‘20, Asa PF. Lawrence. 
Murdock, H. i. et al. Shelburne, “ 2, ‘David Aiken. 
Newhall, Henry R. New Bedford, “ 10, EP. Hathaway. 
Parmenter, Curtis Acton, “ +£§ Josiah Rutter. 
| Putnam, Alfred et al. Andover, ” 1, N. W. Harmon. 
= Putnam, Charles E, et al. Andover, “ A, N. W. Uarmon. 
Reed, Daniel D. ‘Wrentham, a Francis Hilliard. 
Russell, Edwin R. New Bedford, - 5. P. Hathaway. 
: Richardson, E. B. Springfield, ~. -& be Vose. 
4 Smith, George W. et al. Lawrence, - a N. W. Harmon, 
i Snow, Jude ton, <« 2, J. P. Putnam. 
ri Stearns, Oliver Leominster, ~ on \C. H. B. Snow. 
t Stockbridge, Edwin A. ‘Whately, “10, David Aiken. 
Story, Elisha ‘Newburyport, “Is, = -N. W. Harmon. 
‘i Thayer, Melvia Braintree, “ 16, Samuel B. Noyes. 
Tibbetts, Stephen Salem, “« PT, Samuel B. Noyes. 
“Wi Tucker, Ralph W. et al. \Needham, “. J.P. Putnam. 
r ‘Tucker, George W. otal. Dedham, . -& \J. P. Putnam. 
. ‘Turner, Sidney ‘Grafton, * & | Henry Chapin, 
Wood, Francis M. et al. 'Grafton, “« 16, Henry Chapin. 
; Wood, Jonathan H. etal. Grafton, “16, Henry Chapin. 
Wood, Hiram N. |Prescott, “« 19, J. F. Conkey. 
Wood, Oliver P. \Dedham, Oct. 20, IS. B. Noyes. 
Woodbury, James M. Randolph, Sept. 14, 8. B. Noyes. 
Woodruff, Gilbert ‘Great Besviagies, 26, Charles M. Emerson. 
Washburo, Bradford R. Taunton, os Se E. P Hathaway. 














LAW SCHOOL OF THE UNIVERSITY ’AT CAMBRIDGE. 





THE INSTRUCTORS IN THIS SCHOOL, ARE 
How. Joe: Parker, LL. D., Royall Professor. 
How. Tueornitvs Parsons, LL. D., Dane Professor. 
How. Epwarp G. Lorine, University Lecturer. 


The design of this Institution is to afford a complete course of legal education 
for gentlemen intended for the Bar in any of the United States, except in matters 
of mere local law and practice; and also a systematic, but less extensive course of 
studies in Commercial Jurisprudence, for those who intend to devote themselves 
exclusively to mercantile pursuits. 

The course of instruction for the Bar embraces the various branches of the Com- 
mon Law ; and of Equity 5 Admiralty ; Commercial, International, and Constitu- 
tional Law ; and the Jurisprudence of the United States.—Lectures are given, also, 
upon the history, sources, and general principles of the Ciyil’ Law, and upon the 
theory and practice of Parliamentary Law. 

The Law Library consists of about 14,000 volumes, and includes all the Ameri- 
can Reports, and the Statutes of the United States, as well as those of all the 
States, a regular series of all the English Reports, the English Statutes, the prin- 
cipal Treatises in American and English Law, besides a large collection of Scotch, 
French, German, Dutch, Spanish, Italian, and other Foreign Law, and a very 
ample collection of the best editions of the Roman or Civil Law, together with the 
works of the most celebrated commentators upon that Law. 

Instruction is given by oral lectures and expositions, (and by recitations and ex- 
aminations, in connection with them,) of which there will be ten every week. 

Two Moot Courts are also holden in each week, at each of which a cause, pre- 
viously given out, is argued by four students, and an opinion delivered by the 
presiding Professor. 

The applicant for admission must give a bond, in the sum of $200, to the Stew- 
ard, with a surety resident in Massachusetts, for the payment of College dues ; or 
deposit, at his election, $150 with the Steward, upon his entrance, and at the 
commencement of each subsequent term, to. be retained by him unul the end of 
the term, and then to be accounted for. 

Students may enter the School in any stage of their professional studies or mer- 
cantile pursuits. But they are advised, with a view to their own advantage and im- 
provement, to enter at the beginning of those studies, rather than at a later period. 

The course of studies is so arranged as to be completed in two academical years ; 
and the studies for each term are also arranged, as far as they may be, with refer- 
ence to a course commencing with that term, and extending through a period of 
two years; so that those who are beginning the study of the law may enter at the 
commencement of either term, upon branches suitable for them. Students may 
enter, also, if they so desire, in the middle, or other part of a term. But it is 
recommended to them to enter at the beginning of an Academical year, in prefer- 
ence to any ovher time, if it be convenient. They are at liberty to elect what studies 
“2 will pursue, according to their view of their own wants and attainments. 

he Academical year, which commences on Thursday, six weeks after the third 
Wednesday in July (27 August, 1851,) is divided into two terms, of twenty weeks 
each, with a vacation of six weeks at the end of each term. 

During the winter vacation, the Library will be opened, for the use of those 
members of the School who may desire it. 

The tuition fees are $50 a term, and $25 for half or any smaller fraction of a 
term ; which entitles the student to the use of the College and Law Libraries, and 
Text Books, and a free admission to all the Public Lectures delivered to under- 
graduates in the University, comprising Lectures on Anatomy ; on Mineralogy and 
Geology ; on the Means of preserving Health; on History; on Rhetoric and 
Criticism ; on Botany; and on Physics and Astronomy. 

Students who have pursued their studies for the term of eighteen months in any 
law institution having legal authority to confer the degree of Bachelor of Laws, 
one year of said term having been spent in this School ; or who, having been ad- 
mitted to the Bar after a year’s previous study, have subsequently pursued their 
studies in this Schoo] for one year, are entitled, upon the certificate and recom- 
mendation of the Law Faculty, and on payment of all dues to the College, to the 

_degree of Bachelor of Laws. 
Prizes are awarded, annually, for dissertations. 
Applications for admission may be made to either of the Professors at Cambridge. 





